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Ex-SENATOR Pratt, of Indiana, has been mentioned as a | 


changes with other libraries and with law book sellers. If 


candidate for the vacant office of Judge of the United States | the members of the bar in other cities, where there is no bar 


District court, for the District of Louisiana. It may be safely 
said, that if this appointment is made, it will be regarded 
entirely as a political one. No person, no matter how great 
his abilities may be, who has not been trained in the practice 
of the civil law as it obtains in Louisiana, is qualified for that 
position. 





ELSEWHERE we print a decision of the Supreme Court of the 
United States in Langdeau v. Hanes, a case which will be of 
some interest to land lawyers, and which is valuable for the 
clear exposition it gives of the titles of the ancient inhab- 
itants of the Northwest Territory, the preservation of which 
was stipulated for by the cession act of Virginia. The real 
point in the case will not be understood until the reader 
reaches the close of the opinion. ‘The case is this: ~ Certain 
heirs of these ancient possessors, who had for many years suf- 
fered the claims which had been confirmed to their ancestors 
to remain in possession of others, procured, in 1872, the is- 
suance of patents to them, and then brought suit against these 
possessors. Did the state statutes of limitation protect those 
possessors against these grantees? Gibson v. Chouteau, 13 
Wall. 93, would seem to be an authority to the contrary, 
and upon that case, no doubt, the plaintiffs based their hopes. 
That case is understood to hold that in cases where the fee 
has not passed out of the United States, but only an equit- 
able title, the statutes of limitation of the states do not run; 
but the force of that decision is avoided in the present case, 
by holding (1) that a patent is not. necessary to pass the fee 
from the United States, but that the fee passes by the act of 
confirmation of title to a definitely described tract, or, by a 
general confirmation of title to a quantity of land, and its 
subsequent identification by a survey; and (2) that the fee 
never resided in the United States in this class of cases. 

The case which we publish was a test case, settling many 
suits of the same chaiacter. It was argued in the circuit 
court for the plaintiffs by John Hallum, Esq., now of Trin- 
idad, Colorado, and for the defendants by Hon. Gustavus 
Keerner of Belleville, Illinois, and by Judge Edwards and 
Mr. Law, of Evansville, Indiana, and (on brief) by the same 
gentlemen in the supreme court. 





THE MempHis Bar AND Lisprary AssSOcIATION.— This as- 
sociation is a worthy example to the bar of other cities, of 
what a little energy and public spirit can accomplish in the 
organization of a bar library. In December last this associa- 
tion was organized, and in a short space of time succeded in 
getting together 2,000 volumes of law books, including 
twenty complete sets of state reports and parts of sets of 
the reports of several other states. This was done in a simple 


and practical way, and involved the expenditure of but 
fifteen dollars in money. One hundred and thirty-three 
shares of stock of fifty dollars each, aggregating $6,650, were 
subscribed for, and the subscribers were permitted to pay 
their stock in books. The rest was done by judicious ex- 








library, would pattern after the example of the Memphis bar, 
they would find the organization of a bar library compara- 
tively easy. Even in towns where there are but few lawyers, 
they can, bycombining their libraries, and even their broken 
sets of reports, and then by resorting to a system of exchanges 
with booksellers and other libraries, establish—not a complete 
library, of course—but a much more numerous collection of 
books than can usually be afforded by private practitioners. 
We notice that several members of the Memphis bar have 
loaned to their bar library complete sets of reports. Such 
public spirit is worthy of special commendation and imita- 
tion, and we regret that the names of these gentlemen are not 
given in the pamphlet before us. 

The directors of the Memphis Bar and Library Association 
are: Hon. Henry G. Smith, Hon. Isham G. Harris, and 
Charles Kortrecht, William M. Randolph, and D. E. Myeis, 
Esqs. The officersare: Hon. Henry G. Smith, President ; 
Charles Kortrecht, Esq., Vice President, Eugene T. Harris, 
Esq., Secretary, and Milton P. Jarnigan, Esq., Treasurer. 





Mrs. ANN Exiza Younc has been interviewed by a re- 
porter of the Washington Chronicle, and complains bitterly 
of the way the public are treating her. The public would not 
have been unkind to Mrs. Young, if she had not taken the 
ill-advised course of bringing a suit for divorce, based on the 
fact that she was the ‘* wife’’ of the Mor- 
mon prophet, eighteen other ‘‘ wives,’’ not divorced, being 
still alive. Mrs. Young having been born and raised in the 
tenets of the Mormon church, it would be unjust and unkind 
to accuse her motives in marrying the prophet ; but the law- 


nineteenth 


yers, through whose ill-advice she brought the divorce suit, 
knowing that their client was in the eye of the law, no wife, 
but simply one who had lived with the defendant in a state 
of adulterous cohabitation, and hence well-knowing that she 
could have no standing in any court where justice was prop- 
erly administered, deserve no such lenient treatment. Strong 
as the public feeling is against polygamy, it will be hard to 
convince the public that this suit has been conceived in any 
higher motive, or prosecuted for any other or different pur- 
pose than to extort money from the prophet. The public 
will be obliged to reason in this way: Ann Eliza’s lawyers 
knew that she was no wife, and_ that consequently she could 
not get a divorce. There was nothing, therefore, that she 
could get except money, in the shape of ad interim alimony. 
Money, therefore, mu t have been the object of the suit. In 
this object they have succeeded. The prophet has been im- 
prisoned, and forced to pay $3,000 expenses of the suit. This, 
probably, goes to the lawyers. Ann Eliza also gets $500 a 
month from the commencement of the trial, a larger sum, no 
doubt, than is accorded to any other of the prophet’s eighteen 
‘¢ wives.”’ In the meantime, it seems to us, that unbiased 
men, who understand the legal principles governing such 
cases, must inevitably conclude that this result has been at- 


tained through a gross abuse or miscarriage of public justice, 
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Effect of Legislative Dissolution of Municipal Cor- 
poration upon Corporate Debts. 

Mr. Circuit Judge Woods, sitting in the federal court at 
Pensacola, Florida, recently passed upon a question of some 
interest in the law of municipal corporations. The city of 
Pensacola had in 1859 issued $250,000 in coupon bonds, pay- 
able to bearer in twenty years. In 1869 the legislature passed 
an act providing for a uniform system of municipal govern- 
ment, allowing a number of persons greater than fifty, resid- 
ing in any hamlet, village or town, to organize themselves 
into a municipal corporation. The act contained provisions 
for the regulation of the powers and responsibilities of muni- 
cipal corporations throughout the state. It further provided 
that all existing municipal corporations in the state should 
within nine months re-organize under the act, and in default 
thereof, all laws granting them corporate powers should be 
repealed. Pensacola allowed the nine months to elapse with- 
out re organizing under the general law, but did organize 
under the general provisions of the law in about eleven 
months after its passage. In a suit upon the coupons belong- 
ing to the bonds issued in 1859, the city pleaded that the 
corporate body which issued ‘the bonds had ceased to exist, 
and that the present city of Pensacola was a distinct and 
separate corporate entity, and not liable upon the bonds of 
the defunct corporation. This defence looks pretty thin, and 
so the learned judge held. His decision was to the effect 
that there was no new corporate body known as the city of 
Pensacola, created by the act of the legislature and the re 
organization under it ; and that it was not the purpose of the 
act to destroy the old and create new municipal bodies ; and 
that if such were its purpose and effect, the legislature had 
not the constitutional power so to destroy a municipal body 
as to cancel its debts, or in any other substantial way to in- 
terfere with the rights of its creditors. Thé opinion will 
appear in the American Law Times Reports for April. 





Liability of Towns for Injuries Caused by Defec 
tive Highways. 

In Philbrick v. Town of Pillston, an important decision 
was recently announced by the Supreme Judicial Court o1 
Maine (rescript by Barrows, J.), on the liability of towns for 
injuries caused to ‘‘travellers’’ by defective sidewalks. 
Philbrick received an injury by reason of a defect in a plank 
platform over a gutter, by the side of W. street, in a country 
village where the whole width of the street was not wrought, 
and there was nothing to indicate that the safety and con 
venience of the public required that it should be. Said 
planking was about twelve feet north of the south line of the 
street as located, and from three to six feet south of the trav- 
elled path. It had been there for some years. No one knew 
who placed it there. Prior to the accident it had not beer: 
repaired by the town authorities, except by cleaning the gut 
ter beneath it. The defect was occasioned by the breaking 
of one of the planks by a stray horse about a week before 
the accident. There was evidence of notice. The planking 
was used to give access to a private way leading to two oi 
three dwelling-houses standing south of the street. The 
plaintiff's garden abutted on the private way, and he some. 
times used it when he was going from his garden down th 








street, Qn one of these occasions he tripped upon the 








broken plank and was injured. It was Ae/d, that he could 
not maintain an action against the town for damages; 
that he was not a traveller on W. street within the purview of 
the statute ; and that a town is not responsible, for an injury 
caused by a defect or obstruction within the limits of the 
highway as located, but not in the travelled part, nor so con- 
nected with it as to affect the safety or convenience of those 
using the travelled path, to a person using the road for the 
purpose of passing to or from a private way or his own land. 
Non-suit confirmed. 





Trial by Jury. 

We have read with great satisfuction an address upon this 
subject delivered by Hon. Charles S. May, at the commence- 
ment of the Law Department of the University of Michigan. 
[t consists of a studied defence of the jury system, couched 
in dignified and stately, and yet at times, in animated lan- 
guage. It is, indeed, such an address as would have done 
honor to Edward Everett. It closes with the following elo- 
quent peroration : 

Thus all too briefly and imperfectly have I sketched this great institution of 
the trial by jury, and, as I turn away trom the theme. | deeply realize how 
much is left unsaid. ‘The greatness of the subject has embarrassed and op- 
»wressed me. In considering :t our minds run ‘back through mary stormy 
scenes of English history, through many great political changes and revolu- 
ions, to the early and memorable days when the foundations of cunstituticnal 
reedom were laid in Englind by the first successors of the conqueror. ‘Then 
nd there was begun to be builded the grand and majestic edifice ot the com- 
non law, and into its solid misonry was wroug it the trial by jury. There let 
t remain so long as the magnificent structure shall stand. 

It has been a glory and a boon to England; it 1s and will be a blessing and 

glory tous. No man can sately predict what our national future will be. 
Vhe events of our recent history have disturbed that easy and boastful con- 
dence in our institutions and our future that once prevailed. I invoke no 
pectres to rise in our national pathway ; I cast no horoscope of coming ills, 
sut whatever the future, whether cloudless and serene,or stormy and tempestu- 
‘us, it will be well to hold on to the trial by jury. We may never have tyrants, 
ve may never have Czesars, but if we should have the m, they will seek to ac- 
omplish the downfall of free government, not by directly overriding the con- 
titution, but by using the forms of law to sirangle and subvert its spirit. No 
entral despotism, no rule of monied or political monopolies can successfully 
ontrol for tyrannical or sordid purposes an institution which derives its life 
nd power from the great, honest masscs of the people. And here will be 
ur safety. 

For the jury system is the handmaid of freedom. It catches and takes on 
he spirit ot liberty, and grows and exp.nds with the progress of constitutional 
rovernment. In England, in the 17th century, under the tyranny ot the 
stuarts, a jury at the instance of a cowardly and despotic king, sent the ncble 
tussell and the brave Sidney to the block for constructive treason. A hun- 
red years later, an English jury acquitted Lord Gordon, and Hardy, and 
Aorne Tooke and Thelweil on the same charge, although pressed by the 

hole power of the king and government ; and a tittle later stl, not ail the 
afluence of the minis'ry, though aided by the savage energy of a chief jus- 
ice of England, could wring fr-m an honest and tearless English jury, an un- 
‘ast verdict against a pvor and humble private citizen, who, all unaided by 
‘ounsel, conducted bis own defence, 

No; civil liberty cannot dispense with any of her armaments She needs 
hem all to battle tyranny and oppression. ‘I'rial by jury is one of the chefest 
of these. The noble pinegyric which Blackstone pronounced upon it in his 
mmortal commentaries is well deserved, and if 1 be true, as he suggests, that 
vossibly Rome, Sparta and Carthage fell because they did not know 1, let not 
england and America fall because they threw it away. 


Acts of Infants, Void and Voidable. 


The question as to what acts of an infant are void, in the 
sense of Leing incapable of ratification, and what voidable 
mly, has long been a guestio vexata, and is not yet settled. 
Perkins (§ 12), thus lays down the rule: ‘All such gifts, 
grants or deeds made by an jniant of his land, are void; but 



















no 


no 
Mi 


v.' 


Viz 
agi 












a April 9, 1875.) 





CENTRAL LAW JOURNAL. 231 








all gifts, grants or deeds made by infants, by matter in deed 
or in writing, which do take effect by delivery of his land, 
are voidable, by himself, by his heirs, and by those who have 
his estate.’’ Previous to the case of Zouch v. Parsons, 3 J. 
Burr. 1794, the weight of authority seems to have favored the 
view that Perkins, in said section 12, referred to the dedivery 
of the thing granted, not to the instrument evidencing the gift, 
grant, etc.; and accordingly a feoffment with livery by the 
infant in person, was always conceded to be voidable only, 
and not void ; ‘‘not only because he is allowed to contract 
for his benefit, but because there ought to be some act of no- 
toriety to restore the possession to him, equal to that which 
transferred it from him.’’ Bac. Ab., Inf. & Age, I, 3; Conr. 
Dig. Enf. B. 2, c. 3. By the opinion in Zouch v. Parsons, 
supra, the rule laid down by Perkins was extended, and 
under that rule, as now understood, if the nature of the in- 
strument actually delivered by the infant be such as to pass 
an interest in the property, it is voidable only ; and accord- 
ingly deeds, mortgages etc., without any special circum- 
stances to render them void, seem now universally conceded 
to be voidable only. See, Bool v. Mix, 17 Wend. 119 ; Gillett 
v. Stanley, 1 Hill (N. Y.), 121; Van Nostrand v. Wright, Hill 
& Den. (Lalor’s Sup.) 260 ; Eagle Fire Co. v. Lent, 6 Paige Ch. 
635; Wheaton v. East, 5 Yerg. 41; Dominick v. Michael, 4 
Sandf. (N. Y.Sup. Ct.) 374; Roberts v. Wiggin, 1 N. H. 73; 
State v. Plaisted, 43 N. H. 413; Kline v. Beebe, 6 Conn. 494 ; 
Johnson v. Rockwell, 12 Ind. 76; Doe v. Abernathy, 7 
Blackf. 442; Pitcher v. Laycock, 7 Ind. 398; Babcock v. 
Doe, 8 Ind. 110; Phillips v. Green, 3 A. K. Marsh. 9; S.C. 
5 Monr. 344; Hubbard v. Cunnings, 1 Me. 11; Worcester 
v. Eaton, 13 Mass. 371 ; Boston Bk. v. Chamberlin, 15 Mass. 
220; Kendall v. Lawrence, 22 Pick. 540; Irvine v. Irvine, 
g Wall. 617; Barker v. Wilson, 4 Heisk. 268 ; Scott v. Buch- 
anan, 11 Humph. 468; Stuart v. Baker, 17 Tex. 417; 
Schneider v. Staihr, 20 Mo. 271; Hastings v. Dollarhide, 
24 Cal. 195 ; Slaughter v. Cunningham, 24 Ala. 260. 


But if the nature of the instrument delivered be such that 
no interest passes by it, or if it be not delivered by the infant 
in person, it is void. This construction of Perkins seems 
now to be generally admitted to be correct. See, Tucker v. 
Moreland, 10 Peters, 71; 2 Kent, 236; Breckenridge’s Heirs 
v. Ormsby, 1 J. J. Marsh. 244 ; and the authorities above cited. 
The true line of distinction seems to be there pointed out, 
viz: between acts done by the infant in person and by an 
agent. See, Fetrow v. Wiseman, 40 Ind. 148. Eyre, Ch. J. in 
Keane v. Boycott, 2 H. Black. 511, thus lays down the rule: 
“We have seen that some contracts of infants even by deed 
shall bind them. Some are merely void, such as the court 
can pronounce to be to their prejudice. Others, and the 
most numerous class, of a more uncertain nature as to the 
benefit or prejudice, are voidable only ; and it is in the elec- 
tion of the infant to affirm them or not.’’ 


This rule is substantially followed, but with some limita- 
tions, in the following authorities: Pitcher v. Turin Plank 
Road Co., 10 Barb. 439; Tent v. Osgood, 19 Pick. 573; 
Lawson v. Lovejoy, 8 Greenl. 405; West v. Penny, 6 Ala. 
189; Fridge v. State, 3 Gill & J. 115 ; Levering v. Heighe, 
2 Md. Ch. 83; S. C., 3 Md. Ch. 368; Ridgely v. Crandall, 
4 Md. 441; Croinse v. Clark, 4 Md. Ch. 406 ; Monumental, 
etc., Asso. v. Herman, 33 Md. 132; McGan v. Marshall, 7 





Humph. 125; Langford v. Frey, 8 Humph. 446 ; Wheaton v. 
East, 5 Yerg. 61; Chandler v. McKinney, 6 Mich. 217; Rob- 
inson v. Weeks, 56 Me. 106; Kline v. Beebe, 6 Conn. 503; 
United States v. Bainbridge, 1 Mason C. C. 82; Fisher v. 
Mowbray, 8 East, 330; Bayliss v. Dineley, 3 M. & Selw. 
481; Reginav. Lord, 12 Ad. & El. (N.S ) 757. 

In Tucker v. Moreland, 10 Peters, 70, after reviewing the 
authorities, Story, J., says: ‘‘It is apparent, then, upon the 
English authorities, that however true it may be that an in- 
fant may so far bind himself by deed in certain cases, as that 
in consequence of the solemnity of the instrument it is void- 
able only, and not void ; yet that the instrument, however 
solemn, is held to be void, if upon its face it is apparent that it is 
to the prejudice of the infant. This distinction, if admitted, 
would go far to reconcile all the cases ; for it would decide 
that a deed by virtue of its solemnity, should be voidable 
only, unless it appeared on its face to be to his prejudice, in 
which case, it would be void.’’ See also Reeve’s Dom. Rel., 
*250; 1 Story on Cont., §58; 2 Kent, 236. 

On examining the cases hereinbefore cited, it will be found 
that they are extremely inharmonious and unsatisfactory, very 
few cases entirely agreeing as to what the true rule is. 

There seems no escape out of this difficulty and confusion, 
except to make all the acts and contracts of infants (except 
contracts for necessaries, which under certain limitations are 
binding, and acts which the infant is by law compellable to 
do, which are also binding when done voluntarily; and the 
appointment ofan attorney, which by the weight of authority, 
if not of reason, he seems incapacitited to do) voidable only 
and not void, and hence, susceptible of ratification by him 
after reaching majority. No reference is had of course to 
acts held void from reason of public policy, or by any other 
general rules of law applicable to all parties, adults as well as 
infants. " 

The rule above stated, it is submitted, will afford ample 
protection to the infant, the end chiefly to be sought; will 
prevent any unnecessary injury to third parties dealing with 
him ; and has the further merit of being definite and easy of 
application. It is believed that the tendency of the mod- 
ern authorities and writers is towards the establishment 
of this rule, at least in the United States. See, Fetrow v. 
Wiseman, 40 Ind. 148; where the authorities are collected 
and reviewed ; also, 1 Pars. on Cont. (5th ed.) 294, 295, and 
notes; Cole v. Pennoyer, 14 Ill. 158; Cheshire v. Barrett, 
4 McCord, 244; Roof v. Stafford, 7 Cow. 180; Scott v. 
Buchanan, 11 Humph. 471; Barker v. Wilson, 4 Heisk. 269; 
Whitney v. Dutch, 14 Mass. 462; Ferguson v. Bell, 17 Mo. 
351; Weaver v. Jones, 24 Ala. 424; Shropshire v. Burns, 46 
Ala. 108; Mustard v. Wohlford’s Heirs, 15 Gratt. 337; 
Vaughn v. Parr, 20 Ark. 608; Chapin v. Shafer, 49 N. Y. 
412, 1 Am. Lead. Cases (4th ed.), 244. M. D. EwELt. 


— ED 








French Grants in the Northwest Territory—Ef- 
fect of Confirmations—Statute of Limitations. 


LAWRENCE LANGDEAU, PLAINTIFF IN ERROR, vy, 
AMASA HANES. 


Supreme Court of the United States, No. 139, October Term, 1874. 
1. Cession of Northwest Territory by Virginia—Reservation of Rights of 


French and Canadian Inhabitants.—The commonwealth of Virginia, in the act of 
her legislature, passed on the 2oth of October, 1783, authorizing her delegates in Come 
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gress to execute a deed transferring to the United States her right, title, and claim, as 
well of soil as of jurisdiction, to the territory northwest of the river Ohio, provided that 
the transfer should be subject to various conditions, and, among others, to this one: 
*‘ That the French and’ Canadian inhabitants and other settlers of the Kaskaskies, St. 
Vincents, and the neighboring villages, who have professed themselves citizens of Vir- 
ginia, shall have their possessions and titles confirmed to them, and be protected in the 
enjoyment of their rights and liberties ;’’ and the deed executed by the delegates em- 
bodied the act of Virginia: He/d, that the acceptance of the deed by the United States 
imposed upon them the duty of performing the condition and giving the protection stipu- 
lated; and that to confirm the possessions and titles of the inhabitants, was to give to 
them such further assurance as would enable them to enjoy undisturbed their possessions, 
and assert their right to their property in the courts of the country as fully and com- 
pletely as if their titles were derived directly from the United States. 


2. Confirmation of French Grants in Northwest Territory—Titles Com- 
plete upon Confirmation.—By an act passed on the s6th of March, 1804, Congress 
required claims to lands within certain designated limits in the territory north of the 
Ohio and east of the Mississippi, by virtue of any legal grant made by the French 
government prior to the treaty of Paris of the roth of February, 1763, or by the British 
government subsequent to that period, and prior to the treaty of peace between the 
United States and Great Britain on the 3d of September, 1783, to be presented, with a 
plat of the tract or tracts claimed, to commissioners designated by the act, for exami- 
nation, who were to hear all matters respecting such claims, and decide thereon ‘‘ac- 
cording to justice and equity,’’ and transmit a transcript of their decisions made, in favor 
of the claimants, to the secretary of the treasury, by whom they were to be laid before 
Congress. Among the claims presented under this act was one on behalf of the heirs of 
Jean Baptiste Tongas for 204 acres, situated in the neighborhood of Vincennes, a place 
which is designated in the cession from Virginia as St. Vincent, such claim being 
founded upon an ancient grant to their ancestor. The commissioners decided in favor 
of the heirs and confirmed their claim, and transmitted a transcript of their decision to 
the secretary ef the treasury, by whom it was laid before Congress. By an act passed 
March 2d, 1807, this decision, and all other decisions in favor of persons claiming lands 
in the district of Vincennes, contained in the transcript transmitted to the secretary of 
the treasury, were confirmed: //e/d, that this confirmation was the fulfillment of the 
condition stipulated in the deed of cession so far as the claimants were concerned, and 
was an authoritative recognition by record of the ancient possession and title of their 
ancestor, and gave to them full assurance of the validity of that possession and title; 
and that the subsequent clause of the act providing for the issue of a patent to the 
claimants, when their claim was located and surveyed, did not impair this effect of the 
confirmation. 


3. Office and Effect of a Patent for Land.—In the legislation of Congress a 
patent has a double operation. It is a conveyance by the government when the govern- 
ment has any interest to convey, but where it is issued upon the confirmation of a claim 
of a previously existing title, it is documentary evidence, having the dignity 
of a record, of the existence of that title, or of such equities respecting the claim as 
justify its recognition and confirmation. 


4. Office and Effect of a Confirmation of Title.—A legislative confirmation of 
a claim to land is a recognition of the validity of stich claim, and operates as effectually 
asa grant or quit-claim from the government. If the claim be to land with defined 
boundaries, or capable of indentification, the legislative confirmation perfects the title 
to the particular tract, and a subsequent patent is only documentary evidence of that 
title. If the claim be to quantity, and not to a specific tract capable of identification, 
a segregation by survey will be required, and the confirmation will then immediately 
attach the title to the land segregated. 


5- Case in Judgment—Operation of the Statute of Limitations.— 
In this case, the claim of the heirs of Tongas, confirmed by the act of 1807, was not 
surveyed until 182e, and the patent thereon was not issued until 1872: Ae/d, that if the 
ancient grant to Tongas was of a defined tract, the title of the heirs was perfected, as- 
suming that previously they had only an equitable interest, upon the passage of the 
confirmatory act of 1807; if however, the grant was of a certain quantity of land then 
undefined and incapable of identification, the title became perfect when the quantity was 
segregated by the survey made in 1820; and that no title was conferred by the patent ; 
and that an adverse possession of the premises by the defendant, under claim and 
color of title made in good faith, with payment of the taxes legally assessed thereon 
after the title of the heirs was perfected as mentioned above, and before the patent 
issued, continued within the period prescribed by the statute of limitations of Illinois, 
was_a bar to any recovery by the heirs upon the patent. 





In error to the Circuit Conrt of the United States for the South- 
ern District of Illinois. 


Mr. Justice F1eLD delivered the opinion of the court. 


Although the territory lying north of the Ohio river and west of 
the Alleghanies, and extending to the Mississippi, was claimed by 
Virginia previous to 1776, to be within her chartered limits, it was 
not reduced to her possession until the war of the revolution. 
Previous to that period, numierous settlements had been formed 
within that portion which at present comprises the states 
of Indiana and Illinois, consisting principally of French inhabit- 
ants from Canada, who held the land they occupied under conces- 
sions from French and English authorities. The possessions 
and titles of these people were respected by Virginia, and 
in her cession of the territory to the United States, she expressly 











stipulated for their confirmation. The act of her legislature, passed 
on the 2oth of October, 1783, authorizing her delegates in Congress 
to execute a deed transferring her right, title, and claim, as well of 
soil as of jurisdiction to the territory, provided that the transfer 
should be subject to various conditions, and, among others, to this 
one: “That the French and Canadian inhabitants and other 
settlers of the Kaskaskies, St. Vincents, and the neighboring 
villages, who have professed themselves citizens of Virginia, shall 
have their possessions and titles confirmed to them, and be pro- 
tected in the enjoyment of their rights and liberties.” The deed 
executed by the delegates embodied the act of Virginia, and its 
acceptance by the United States imposed upon them the duty of 
performing the condition and giving the protection stipulated, 
That duty was to confirm the possessions and titles of the inhabit- 
ants, and to confirm was to give them such further assurance as 
would enable them to enjoy undisturbed their possessions, and as- 
sert their right to their property in the courts of the country as 
fully and completely as if their titles were derived directly from 
the United States. Such further assurance might have been given 
by any act of the new government recognizing the existence of 
the original possession and defining its limits, which the claimants 
could use as evidence of their title under the session. It might 
have been by a certificate of survey, or by a patent of the govern- 
ment, or by direct legislation. The mode in which the obligation 
assumed by the United States should be discharged, was a matter 
resting in the discretion of Congress. 

It was for confirmation of existing possessions and titles that the 
deed of cession stipulated, not the transfer of any new title. Vir- 
ginia had not repudiated the concessions made by the French and 
English authorities to the inhabitants in the territory who had de- 
clared themselves her citizens, but had recognized and sustained 
them. There was, therefore, no title in her in the land covered 
by the possessions of these people to transfer, and she did not 
undertake to transfer any. Her language was that she conveyed 
“all right, title and claim, as well of soil as of jurisdiction,” which 
the commonwealth had to the territory. In this respect she rec- 
ognized the general rule of public law, that by the cession of ter- 
ritory from one state to another, public property and sovereignty 
alone pass, and that private property is not affected. Even in 
cases of conquest, as Mr. Chief Justice Marshall observes, in 
United States v. Percheman,* it is unusual for the conqueror to do 
more than to displace the sovereign and assume dominion over 
the country, and the sense of justice and right, which is felt by the 
whole civilized world, would be outraged if private property should 
be generally confiscated and private rights annulled. ‘The 
people,” continues the Chief Justice, ‘‘change their allegiance; 
their relation to their ancient sovereign is dissolved, but their re- 
lation to each other and their rights of property remain 
undisturbed. If this be the modern rule, even in cases of con- 
quest, who can doubt its application to the case ot an amicable 
cession of territory? Had Florida changed its sovereign by an 
act containing no stipulation respecting the property of individ- 
uals, the right of property in all those who became subjects or citi- 
zens of the new government, would have been unaffected by the 
change. It would have remained the same as under the ancient 
sovereign.” ; 

The United States took, therefore, the territory ceded by Virginia, 
bound by the established principles of public law, to respect and 
protect all private rights of property of the inhabitants of the coun- 
try, and bound by express stipulation to confirm the possessions 
and titles of the French and Canadian inhabitants, and other 
settlers mentioned in the deed of cession, who had professed them- 
selves citizens of Virginia. 

By resolutions passed by Congress under the confederation, in 
June and August, 1788, measures were authorized for the confirma- 
tion of these possessions and titles, and in supposed compliance 
with the authority conferred upon the governor of the territory, 
numerous confirmations were made by him, which have beer 
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sometimes designated in the subsequent legislation of Congress as 
grants by that officer.t But no system of measures was adopted 
for a general confirmation until the passage of the act of Congress 
of March 26th, 1804. 

By that act, every person claiming lands within certain desig- 
nated limits, in the territory north of the Ohio and east of the Mis- 
sissippi, by virtue of a legal grant made by the French govern- 
ment prior to the treaty of Paris of the roth of February, 1763, or 
by the British government subsequent to that period, and prior to 
the treaty of peace between the United States and Great Britain, on 
the 3d of September, 1783, or by virtue of any resolution or act of 
Congress subsequent to that treaty, was required to deliver, on or 
before the first of January, 1805, to the register of the land office 
of the district within which the land was situated, a notice stating 
the nature and extent of his claim, together with a plot of the tract 
or tracts claimed, and atthe same time, for the purpose of being 
recorded, ‘‘every grant, order of survey, deed, conveyance, or 
other written evidence of his claim.”’ And the register of the land 
office and the receiver of public moneys, were constituted com- 
missioners within their respective districts, for the purpose of ex- 
amining theclaims thus presented. It was made their duty to hear in 
asummary manner all matters respecting such claims, to examine 
witnesses and such testimony as might be adduced before them, 
and to decide thereon ‘‘ according to justice and equity ; ’ and to 
transmit to the secretary of the treasury a transcript of their decis- 
ions made in favor of the claimants, and a report of the claims re- 
jected, with a substance of the evidence adduced in their support. 
This transcript of decisions and the report, the secretary was re- 
quired to lay before Congress at its next ensuing session. 

Among the claims presented under this act, was one on behalf of 
the heirs of Jean Baptiste Tongas,for 204 acres,situated in the neigh- 
borhood of Vincennes, a place which is designated in the cession 
from Virginia as St. Vincent, such claim being founded upon an an- 
cient grant to their ancestor. The commissioners decided in favor 
of the heirs and confirmed their claim, and transmitted a tran- 
script of their decision to the secretary of the treasury, by whom 
it was laid before Congress. 

By the act of March 3d, 1807 2, this decision, and all other decis- 
ions, in favor of persons claiming lands in the district of Vincennes, 
contained in the transcript transmitted to the secretary of the treas- 
ury, were confirmed. This confirmation was the fulfillment of the 
condition stipulated in the deed of cession so far as the claimants 
were concerned. It was an authoritative recognition by record of 
the ancient possession and title of their ancestor, and gave to them 
such assurance of the validity of that possession and title as would 
be always respected by the courts of the country. The subsequent 
clause of the act providing for the issue of a patent to the claim- 
ants, when their claim was located and surveyed, took noth- 
ing from the force of the confirmation. 

In the legislation of Congress a patent has a double operation. 
It is a conveyance by the government when the government has 
any interest to convey, but where it is issued upon the confirma- 
tion of a claim of a previously existing title, it is documentary evi- 
dence, having the dignity of a record, of the existence of that 
title, or of such equities respecting the claim as justify its recogni- 
tion and confirmation. The instrument is not the less efficacious 
as a record of previously existing rights, because it also embodies 
words of release or transfer from the government. 

In the present case the patent would have been of great value 
to the claimants as record evidence of the ancient possession and 





*7 Peters, 51, 87. 

tLaws of the United States, vol. 1, p. 580. | Doe en dem Moore and others 
v. Hill, Breese Rep. 236, 244. Reichart v. Felps, 33 Illinois Rep. 434. 

tAn act entitled an act, making provision for the disposal ‘of public 
lands in Indiana Territory, and for other purposes. 2 Statutes at Large, 277. 

2An act confirming claims to land in the district of Vincennes, and for other 


purposes, 2d Statutes at Large, page 446. 





title of their ancestor and of the recognition and confirmation by 
the United States, and would have obviated in any controversies 
at law respecting the land, the necessity of other proof, and would 
thus have been to them an instrument of quiet and security. But 
it would have added nothing to the force of the confirmation. The 
survey required for the patent was only to secure certainty of de- 
scription in the instrument, and to inform the government of the 
quantity reserved to private parties from the domain ceded by- 
Virginia. 

The whole error of the plaintiff arises from his theory that the 
fee to the land passed to the United States by the cession from 
Virginia, and that a patent was essential to its transfer to the 
claimants ; whereas, with respect to the possessions of the inhabi- 
tants and settlers mentioned in the deed of cession, the fee never 
passed to the United States; and if it had passed, and a mere equita- 
ble title had remained in the claimants after the cession, the con- 
firmation by the act of 1807 would have operated asa release to 
them of the interest of the United States. A legislative confirma- 
tion of a claim to land is arecognition of the validity of such claim, 
and operates as effectually as a grant or quit-claim from the gov- 
ernment. ‘‘ A confirmation, ’’ says Sheppard in his Touchstone of 
Common Assurances, ‘‘is the conveyance of an estate, or right, 
that one hath in or unto lands or tenements, to another that hath 
the possession thereof, or some estate therein, whereby a voidable 
estate is made sure and unavoidable, or whereby a particular es- 
tate is increased and enlarged.”"* If the claim be to land with 
defined boundaries, or cap:ble of identification, the legislative 
confirmation perfects the title to the particular tract, and a subse- 
quent patent is only documentary evidence of that title. If the 
claim be to quantity, and not to a specific tract capable of identi- 
fication, a segregation by survey will be required, and the confirma 
tion will then immediately attach the title to the land segregated, 

We do not understand that the ancient grant to Tongas was 
only of quantity, but understand that it was of a specific tract of 
204 acres, and that the decision of the commissioners in favor of 
the claimants had reference to a defined tract. If such were the 
fact the title of the heirs was perfected, assuming that previously 
they had only an equitable interest, upon the passage of the con- 
firmatory act of 1807; if, however, the grant was of acertain quan- 
tity of land then undefined and incapable of identification, the 
title became perfect when the quantity was segregated by the sur- 
vey made in 1820. 

The plaintiff can, therefore, derive no aid from the patent is- 
sued in 1872. The doctrine which his counsel invokes, that the 
legislation of a state cannot defeat or impair the rights conferred 
by a patent of the United States in advance of its issue, is sound 
when properly applied, but ithas no application here. There is 
no analogy between this case and the case of Gibson v. Chouteau,t 
and other cases cited by him. Here, in any view that may be 
taken, the title was perfected in the heirs of Tongas more than a 
half a century before the patent issued, and for more than thirty 
years of that period the landlord of the defendant has been in the 
actual possession of the premises under claim and color of title 
made in good faith, and has during that time paid all the taxes 
legally assessed thereon. His possession has, therefore, ripened 
into a title, which, under the statute of Illinois, is a barto any 
adverse claim. 


Judgment affirmed. 
*Page 311. 
13 Wallace, 93. 





Bankruptcy of Partnerships. 
IN RE McEWEN & SONS. 
United States District Court, Distict of Indiana, February 2, 1875. 


Before Hon. JAMES C. Hopkins, District Judge. 


1. Bankruptcy of Partnerships—When Firm will be Permitted to Prove 












































aS ae 






ume 














234 


a ~ a 


CENTRAL LAW JOURNAL. 














Debt against Separate Estate of Partner.—When a debt from one partner to a 
- bankrupt firm is incurred by the consent or privity of the other partners, proof of the 
joint creditors against the separate estate will not be admitted in a court of bankruptcy, 





2. Distribution—Section 36 Constrvued—When Firm and Individ- 
ual Creditors must Share pari passu.—When all the assets of a bankrupt firm 
are expended in the payment of costs, and there is no fund to be divided among the 
firm creditors, the firm and individual creditors must be paid farvi fassu out of the 
separate estate of each partner. 


Harrison, Hines & Miller, for assignee; McDonald, Butler 


& Harrington, for individual creditors. 


Hopkins, J.—The assignees have filed a petition in the interest 
of the firm creditors, for the purpose of getting the instruction of 
the court upon the respective rights of the firm creditors of 
McEwen & Sons, and the individual creditors of William McEwen, 
one of the members of such firm. The petition is not very full, 
but I think presents the facts with reasonable certainty, to enable 
the court to pass upon the main question sought to be determined. 
The individual creditors appear in opposition to the petition, and 
file a demurrer thereto. The assignees allege in their petition, 1st, 
that the firm assets will rot more than pay the costs of settling the 
estate in bankruptcy ; 2d, that William McEwen was indebted to 
the firm, as appeared by charges upon the books, to an amount 
exceeding three hundred thousand dollars. That the firm debts 
amount to over $200,000, and William's individu.l indebtedness to 
over $150,000, and that his separate estate was worth over $200,000, 
and that his sons, who were his partners, had no more property 
than to pay their private debts. From which it appears that the 
only estate in the hands of assignees for distribution among credi- 
tors, is the private estate of William McEwen. The question 
raised and discussed on the hearing, was whether the firm credi- 
tors, upon the facts stated, were entitled to participate with the 
individual creditors in the distribution of the separate estate of 
William McEwen? In the first place, the assignees claim the 
right to prove the debt due from William to the firm, and in that 
way obtain a fund for distribution among firm creditors. 


The petition does not show when the entries were made on the 
firm-books, nor when the debt was created, nor does it show that 
William withdrew that amount, or any part of it, to defraud the 
firm creditors, or the members of the firm, nor does it show that 
the transaction was concealed from the firm, nor that it was not 
with the consent of allthe members ofthe co-partnership. Neither 
fraud nor collusion of any kind is alleged. 


Upon these facts does that balance constitute a debt in favor of 
the firm against that partner which the assignee of the firm can 
prove against him individually? I think, according to the author- 
ities, it does not. The rule in bankruptcy may now be considered 
as well settled, that when the debt from one partner to the firm 
was incurred by the consent or privity of the other partners, 
proof of the joint creditors against the separate estate will not be 
admitted in a court of bankruptcy. If the party acted fraudu- 
lently or with a view to augment his separate estate at the expense 
of the joint creditors, a different rule would prevail. 


[Story on Part., section 391 ; Gow on Part. 316; ex farte Smith, 
1 Glynn & Jamison, 74; ¢x farte Harris, 2 Ves. & Beam. 212; 
in re Lane & Co., 10 B. R. 135.| 

The principle upon which these cases rest is, I apprehend, that 
there can be no such thing as a debt between partners, or between 
an individual partner and his firm, in respect to partnership mat- 
ters, until it is settled by a final winding up of the affairs of the 
firra; and bankcuptcy courts have declined to go into such ac- 
counting upon the question of proof of debts in bankruptcy pro- 
ceedings. So I must hold that neither the assignees of the firm, 
nor the firm creditors have a right upon this ground to prove this 
claim against the private estate of William McEwen. 

There is something like an allegation in the petition that the 
partnership between William McEwen and his sons was a sham, 
and made simply for the benefit of William, and to enable him to 





It is doubtful whether this question can be raised at this stage of 
the case. They have been treated as partners, and adjudged to 
be bankrupts, as such partners, on the petition of the joint credi- 
tors. I doubt the right of the joint creditors to now turn around 
and allege that they were not such in fact; but if this is not so, I 
do not think the allegation to that effect sufficiently direct and 
positive to warrant the court in holding the fact to be admitted 
by the demurrer. 

It seems to be stated, inferentially, as the conclusion of petition- 
ers from the other facts in the case, instead of an allegation of an 
existing fact. 

This brings me to the consideration of the meaning of section 
36 of the bankrupt act, and which is altogether the most difficult 
question in the case. The petition alleges that the firm have no 
assets after paying costs of settlement of estate to distribute or 
divide among the firm creditors, which is admitted by the demurrer 
and must be considered on this hearing as true. 


If they have no assets, it has been settled, for this circuit at 
least, that the firm and individual creditors can be paid Jari passu 
out of the separate estate. Jn re Knight, 8 B. R. 436. The 
counsel for the individual crediturs contended that the allegation 
in the petition that the firm effects would not more than pay the costs 
was immaterial; that the question was were there any firm assets ? 
That if there were, it was unimportant whether they were to be ap- 
plied to the payment of the costs, or distributed among the firm 
creditors. That in either case the firm creditors would be exclu- 
ded from participation in the separate estate of William McEwen 
until after the payment of his individual creditors in full; that it 
was not essential that there should be a fund, exclusive of costs, 
to effect such result. If such is the meaning of the act, the firm 
creditors are without remedy, and may lose their whole demand, 
while the individual creditors of that member may get their pay 
in full. 


The question is by no means free from difficulty. But aftera 
thorough examination of the authorities upon the subject, I have 
arrived at a conclusion different from that contended for by the 
learned counsel for the individual creditors, on the argument. /n 
Re Kahley, 3 Bissell R. 169. I held that the word “estate,” as 
used in certain other sections, included the portion to be used in 
the payment of costs, as well as that to be divided among credi- 
tors. But the language of the portions of the act then under con- 
sideration differ materially from the language used in the thirty- 
sixth section. That section requires the assignee to ‘‘ keep separ- 
ate accounts of the joint stock or property of copartnership, and 
of the separate estate of each member thereof,” and then provides, 
“that after deducting out of the whole amount received by such 
assignee, the whole of the expenses and disbursements, the net 
proceeds of the joint stock shall be appropriated to the payment 
of the creditors of the copartnership, and the net proceeds of the 
separate estate of each partner shall be appropriated to the pay- 
ment of his separate creditors.” And turther provides, that the 
residue of either estate, after the payment of the debts in the or- 
der above mentioned, should be divided among the creditors, 
firm or private, as the case might be. I think the expression “net 
proceeds "’ shows that Congress had reference to the estate to be 
distributed among the creditors, and only meant to exclude one 
class in case there were some funds for distribution in the class to 
which such creditors belonged, so that, when all the assets are 
expended in the payment of costs, and there is no fund to be 
divided, as in this case, among the firm creditors, I think the firm 
and individual creditors are to be paid pari Passu out of the sep- 
arate estate of each partner. It then presents the case, in the lan- 
guage of Judge Drummond in Re Knight, supra, “ that being the 
only source to resort to for the payment of the debt of the firm, it 
should be appropriated as well to pay the debts due from the firm 
as from the individual members."’ Whax difference is there as to 
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the firm creditors, between no assets and a case where assets are 
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all used in payment of costs? If there is only property enough 
to pay expenses, they do not get anything; they have no source 
of payment except from the separate property. 

So I think the just and equitable reading of the statute is, that 
the creditors of a firm are « xcluded from participation in the sep- 
arate estate of the members only when there is a fund to be dis- 
tributed to them, to the exclusion of the individual creditors. 
That when neither has any advantage in a fund not alike applica- 
ble to both, they stand equal, and must be paid fvo rata. In 
Story on Part., sec. 380, it is stated that, “if there is any joint 
estate, however small it may be, if it is in an avaz/ad/e joint fund, 
and not purely a nominal joint fund, then the joint creditor is 
excluded ; for example, if the joint fund is absolutely worthless 
from the expenses of any attempt to get it in, or if it is pledged 
beyond its real value, it will be deemed a nullity.” 

I think this language plainly indicates that a joint fund to ex- 
clude the firm creditors must be beneficial to them. If it costs 
more than it comes to to get it, it is in no sense an available joint 
fund within the authorities. See also Coll. on Part., B. 4, ch. 2, 
p. 26. The Lord Chancellor in £2 parte Peake, 2 Rose, 54, where 
the answer to the petition of the firm creditors was, that there 
were joint effects of £1, 11s., 6d., said, ‘that joint effects to the 
value of five pounds or five shillings, would be an answer to the 
application, but if the property alleged to exist was in such a situ- 
ation that any attempt to bring it within the reach of the joint 
creditors must be deemed a desperate, or in point of expense, an 
unwarrantable attempt, that would authorize a departure from the 
rule," and allow said creditors to prove, notwithstanding such 
property. And Lord Chancellor Eldon, £x farte Hill, 5 Bos, & 
Pull. note, 194, says, ‘‘ joint effects means such as are under the 
administration of assigneesto distribute.” In Lx parte Jansen, 3 
Maddocks R. 229, it is said: ‘‘ The principle peing that whilsi 


there is any other fund, however small, to resort to, the joint cred- 


itors can not prove against the separate estate of one of the par- 
ties who have become bankrupt.” 


These cases were decided under the English bankrupt law, 
which was similar in the respect under consideration to our own, 
and, therefore, are important as showing that the English courts 
recognize the exception to the statute rule in cases where there is 
no joint fund to resort to, or that is available to the joint creditors; 
and are very important in settling the proper construction of the 
section of the bankrupt act under consideration. That section 
lays down the general rule, but it is to be regarded as subject to 
the exceptions above stated, and I think the facts alleged in peti- 
tion bring this case within the doctrine of these authorities and 
cases. 

The counsel for the individual creditors referred to Fx parte 
Kenedy, 19 Eng. Law & Eq. 150, as laying down a different rule. 
That case does not appear to be supported by authority The de- 
cision is based upon /# re Bridge and G. & G. Keale, referred to 
in note. It does not appear that the court in that case decided 
this question at all. No opinion is given; simply the order of the 
court, and it might have been based upon the fact th t there was 
other property besides, to wit: the ‘‘ brig”’ therein mentioned, and 
so not have turned upon the question of costs, as claimed. But 
without further notice of that case, as it is in conflict with the gen- 
eral current of English cases, I can not adopt its conclusions. 

The case of Warwick, Davies R. 229, cited to the same effect 
by counsel, does not show that this question was raised, and, 
therefore, furnishes no support to this claim. I am also supported 
in my conclusion by the case of /n re Jewett, 1 B. R. 130, quarto; 
Jn re Downing, 3 B R. 182, Bump on Bankruptcy, 188 and 180. 
As before stated, I have assumed the fact thatthe whole joint estate 
will be used in payment of the costs of the proceedings in bank- 
tuptcy, leaving no joint fund for distribution, or any funds to be 
marshalled. I have, as before stated, with considerable hesitation, 
Come to the conclusion, that the fund applicable to, and ysed in the 


‘ 





payment of the costs of the proceedings, does not constitute a joint 
estate within the fair meaning of the bankrupt act, so as to de- 
prive the firm creditors of participating with the individu *] creditors 
in separate estate. To hold that a fund used in payment of neces- 
sary costs is to have the same effect upon the joint creditors’ 
rights as if distributed among them, is, in my judgment, a very 
unjust and unreasonable conclusion, and I can not upon principle 
or authority adopt it. 

I, therefore, overrule the demurrer, with leave to the respondents 
to put in an answer within twenty days after notice of this deci- 
sion. If they fail to do so, I direct an order to be entered herein 
that the individual creditors of William McEwen and the firm 
creditors of McEwen & Sons be paid Jari fassu out of the separ- 
ate estate of the bankrupt William McEwen, in the hands of the 
assignees in this case. 


Right of Stoppage in Transitu. 





M. MORRIS v. SHRYOCK & ROWLAND, 


Supreme Court of Mississippi, February, 1875. 


1. Stoppage in Transitu a Legal Right.—The right of the vendor of goods to 
stop them whilst in ¢vamsitu to the vendee, when the ‘ster has become insolvent, though 
first recognized in equity, has long been considere’’ nd acted on as alegal remedy. It 
is a right founded on the clearest principles of justice, and receives from courts of law 
a liberal aid. 

2. The Right Defined.—Whenever there has been asale of goods on a credit, and 
the purchaser has become insolvent, the seller has a right to reclaim the goods and en- 
force his lien for the price, in all cases where there has been no delivery ot the goods to 
the vendee, And the delivery necessary to defeat this right, must not be such as would 
vest the title of the goods in the vendee, and place them.at his risk as between him 
and the seller ; but it must be a reception of them into his actual possession and custody 
after the transit is ended. Delivery to possession of the purchaser's agent will defeat the 
right, if he be an agent for the custody or use, or disposition of the goods, and not 
a mere agent, having some duty with reference to the forwarding or transportation 
f them. 

3. Effect of Exercising the Right.—The effect of the exercise of the right, is 
not to rescind this contract of sale and revest the title in the vendor, but is merely to en- 
force the vendor’s lien for the unpaid purchase money. 

4. Against whom it may be Exercised —This right prevails against a general 
assignee for the creditors of the vendee, and against the heirs of attaching and execution 
creditors, who may have seized the goods whilst in transit; but it may be defeated by a 
bona fide sale of the goods for value, by the vendee, if made by an assignment of the bill 
of lading. 

5. Case in Judgment. S. & R. of St. Louis, sold goods to B. of Greenville, 
Miss., on a credit; the goods were shipped by stegmer and consigned to B. at Greenville 
and in co. rse of transportation were delivered on the wharf-boat at Greenville. B. de- 
clined to receive them from the wharf-boat, having become insolvent, and he notified S, 
& R. of his refusal and inability to pay. The goods were then attached by a creditor of 

3., and sold by the sheriff, and S. & R. then interposed their claim for the proceeds : 
Held, that S. & R.’s right of stoppage ia ¢ransitu existed, and that the claim which 
they set up, was a sufficient assertion of the right. 


Error to the Circuit Court of Washington County : 

The facts of the case are stated in paragraph No. 5 of the syl- 
labus. 

The opinion of the court was declared by Peyton, C. J. [After 
disposing of other questions, the learned Judge said :| 

This brings us to the third and last question proposed to be 
considered in this case, in the solution of which it becomes neces- 
sary to determine the legal effect of the levy of the attachments, 
upon the rights of the defendants in error as vendors of the goods 
levied on, to stop them 7” ¢ransitu, upon the hypothesis that the 
justice of the peace has jurisdiction of the attachment suits. 

The right to stop goods z# ¢ransitu, though first introduced and 
founded in equity, has long been considered and acted upon asa 
legal remedy. The courts cf law admitting the justice of the 
right have recognized it in constant practice, and extended a lib- 
eral aid in enabling an unpaid consignor or vendor to regain 
possession of property on its way to a vendee, who, from his cir- 
cumstances, may not be in a condition to fulfill the terms of his 
contract. What was formerly a mere equitable claim, is now, 
therefore, a legal possessory right. This right is nothing more 
than the extension of the licen which the vendor has on all sales, 
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for the price, until after delivery, to the very point of the goods | dee receive actual possession, or if after their arrival at the place a 
coming to the actual custody of the vendee or his agent. The | of destination he exercises acts of ownership over the goods ; or estab 
vendee may defeat the right of the vendor to stop the goods 7x | if his agent, having authority and power of disposal, exercises like rent 
transitu by a bona fide assignment of the bill of lading for value. | acts. The transit continues until the zoods come to the possession to 
And we are not aware that the right can be defeated in any other | of the vendee, or of some agent authorized to act in respect to the of ts 
mode until the goods come to the virtual possession of the vendee. | disposition of them otherwise than by forwarding them to the ven- the 2 
The earliest instance found of the recognition of this right ina| dee. Nothing short of a dona fide sale of the goods for value, =" 
court of equity, is the case of Wiseman v. Vandeput, in 2 Ver- | or the possession of them by the vendee, can defeat the vendor's _ 
non, 203. The benefit which was expected to result to trade from | right of stoppage in ¢ransitu. And hence, it has been held that an te 
the allowance of the right, and the apparent injustice of permit- | assignee in trust for creditors of the insolvent vendee is nota and, 
ting the goods of a consignor, in the event of the consignee’s bank- purchaser for value, and consequently takes subject to the exer- land 
ruptcy, to be applied in payment of the other creditors of the lat- | cise of any right of stoppage i ¢ransitu which may exist against a 
ter, induced the courts of law to follow the example of the courts | his assignor. Harris v. Pratt, 17 N. Y. 249. The right of stop- the f 
of equity, and to adopt, and by a variety of decisions, to establish | page is held not to be divested though the goods be levied on by and 
the right of stoppage 7 ‘vansitn as a legal right, and upon the | execution or attachment at the suit of a creditor of the vendee, orde 
same principles of justice it has since been looked upon both by | provided it be exercised before the fvansitus is atanend. The fee 
courts of law and equity as a right to be favored and encouraged. | vendor's lien has preference ; it is the older lien and can not be rack 
Cross on the Law of Lien, 263. superseded by execution or attachment. Smith v. Goss, 1 Camp. ied 
In the case under consideration the actual shipment of the | 282; Buckley v. Furniss, 15 Wend. 137; House v. Judson, 4 -s 

goods of the vendees, by their order, constituted a| Dana, 11; Wood v. Yeatman, 13 B. Monroe, 270, and 2 Kent, a 
good contract of sale, and a good constructive delivery | 55° In the case of O'Brien v. Norris, 16 Md. 122, it was held 
so as to vest the property in the goods in the vendees, | that the vendor's right of stoppage 2 ¢ransitu, existing at the time _ 
and place them at their risk. But though this proceeding of an attachment laid on the goods, is not defeated or impaired by “on 
vested the property in the consignees it was subject to the well es- | the attachment, nor altered by the sale of the goods by an order . : 
tablished right of the vendors to stop the goods i fransitu, in | Of court. Naylor v. Durnie, 8 Pick. 199; Butler v. Woolcot, 2 os 
case they were sold on credit, and the consignees became insol- New Rep. or § Bos. & Pul. 64; Nicholas v. Lefervere, 2 Bing. (N, 

vent. This right may be exercised at any time before the goods | ©-) 83, and Hays v. Morille, 14 Penn. State, 48. = 
reach their ultimate destination and come to the possession of the | From the facts and circumstances of this case, as disclosed by he 
consignees. And the consignors have a right to judge for them- the record, we think the right of stoppage z# ¢vamsztu existed at the - : 
selves of the danger of such insolvency, and to take measures time of the levy of the attachments and that the filing of the claim a 
to guard against it by stopping the goods in their transit to the | to the property was sufficient exercise of that right. ih 
vendees, should their insolvency occur before the goods come to ae 


the possession of the consignees. The effect of such stoppage Liability of the Members of a Corporation. liab 
in transitu is not to rescind the contract but to reinstate the ven- 


dors in their lien and right to hold the goods in security for the 
price. Stanton v. Eager, 16 Pick. 473; Buckley v. Furniss, 15 


Where, under and in accordance with an authority purporting 1 
to be a corporate act, a civil wrong is committed, under what cir- dot 
cumstances can the individual corporators be sued, who were con- 


Wend. 137; Naylor v. Dennir, 8 Pick. 198; Hayes v. Monille, it; cor 
j cerned in the corporate or apparently corporate act ? On this im- 

apenas Ok ¥. Mawes, s Ciacke, Jown, 48, 64; and 4 Clarke, portant question, which was considered in the recent case of Mills a 

480; 17 Wend. 504. In a late.case, Harris v. Hart, 6 Duer, 606, : cos 


v. Hawker (23 W. R. 26, L. R. 9 Ex. 309) it is strange to find that affe 


this subject is discussed with great ability by a court of large ex- there is but little direct authority. 


rience and learning in commercial law i > . nec 
eapieg ee z Sad am attempt is made The case must be at once distinguished from cases depending | 
to rescue the principle upon which all the cases profess to go, from wa! 
; ae ; on contract. A person who has contracted, or thought he was 
something of that confusion into which some of the modern cases . . . Cor 
, niet : : contracting with a corporation, can not say that he contracted : 
have thrown it. The principle upon which the whole subject rests, ma 


with the individual members of it. If, through the contract being the 


is that of giving the vendor a lien for the price of the goods until one which the corporation could not legally make, or through its 


they come into the actual possession i p eS eS tio 
y ee of the vendee ~ of his agent not being executed by the corporation in due legal form, it fails of : 

for custody, and not fortransportation. With this view all reason- : 4 é It. 

: i 6 ae : effect and never binds the corporation, there is no ground on W: 

able construction should be in favor of maintaining the lien. : é : 

which the other intending party to the contract can say that he ( 

In the case at bar the vendees have neither conveyed the goods | has made a contract with some one else. His only remedy, if any, Lin 
to bona fide purchasers for value, nor received them into their | againstthe members of the corporation, would be upon a warranty (3 

possession ; but on the contrary, under the influence of an honest | by those who affected to do the corporate act, that they were em- wel 


impulse, actually refused to receive them, and that before the at- | powered to do it, or that the corporation could legally make the by 
tachments were levied upon the property. And in this, finding | contract, or that they would procure it to be done, or on a fraudu- 





that they were insolvent, they acted as honest men in declining to | lent representation of such authority or power. Fraud is an en- x 
receive goods they could not pay for, and in immediately inform- | tirely collateral matter, and is quite independent of the question, 
ing their vendors of that fact. The adjudications upon this sub- | whether the matter relates to a corporation or to any other person. $0 
ject, notwithstanding some conflict.in them, tend to this result, |} And even in the case of agents, whichthe members of a corpora- ex 
that a merely constructive delivery though sufficient to entitle the | tion acting in their corporate capacity are not, Beattie v. Lord c 
vendor to demand the price of the goods and to place them at the | Ebury (22 W.R. 897, L. R.7Ch.777, Ib. 7 H. L. 102), is an au- we 
vendee’s risk, does not defeat the right of stoppage. That while | thority against the extension of the rule, that an agent warrants wi 
the goods are in the course of transportation to the place of des- | his own authority to a warranty-of his principal's power legally to as 
tination, or are in the hands of an intermediate agent or ware- | make the contract, or of his own authority so far as it depends on be 
houseman for the purpose of being forwarded, they are subject | the general law; an extension which would be opposed to the Wi 
to this right. That after their arrival at the place of destination, | maxim that he who contracts is bound to take notice of the condi- th 
and while in the hands of the carrier, or wharfinger, or ware- | tion of the other contracting party. It seems necessary to make su 
houseman for the mere purpose of delivery to the vendee, the | this observation, because in the judgment of Cleasby, B., the case to 
ca 





yendor may assume the possession, But the right is lost if the ven- | of Taylor v. Dulwich Hospital, (1 P, W. 655) is cited as though it 
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established the proposition, that where an act is done, or appa- 
rently done, by a corporation, which the corporation has no power 
to do, and by which, therefore, it is not bound, the act is the act 
of the individual members of the corporation who assumed to do 
the act as a corporate act. How far that case is from establishing 
any such proposition (if, indeed, it establishes anything at all), will 
appear from the following statement of it: The plaintiff's intes- 
tate had obtained a lease of land from the hospital at rack rent; 
and, having already \aid out money in building two houses on the 
land, applied for a renewal at the same rent ; an order was there- 
upon signed at a college audit by the master-warden and most of 
the fellows, that the intestate should have a new lease at the old rent, 
and the plaintiff now sought to compel the college to carry out this 
order by granting a lease to him on those terms. Relief was re- 
fused on the ground that to grant a lease at less than the present 
rack rent would bea breach of trust, but still more that the college 
had never agreed to grant it, the Lord Chancellor saying, ‘‘as to 
the signing of private persons, viz., the master-warden and 
fellows, that can not be such a contract as binds the college ; for 
acontractto bind that, or indeed any corporation, as to its reve- 
nues, must be under its common seal,” and adding that the only 
remedy the plaintiff could have had, if he had laid out money in 
reliance on the order (which he had not), would have been against 
those who signed it. The decision is, then, that as the corporation 
had made no contract, there was no contract for the court to en- 
force ; the additional circumstance occurring that the contract if 
so made would have been a breach of trust. What was said be- 
sides was on a matter not before the court nor even raised by the 
facts ; and it would be certainly contrary to the principle of Beat- 
tie v. Lord Ebury, and quiet without authority, to say that whatever 
the members of a corporation affect to bind the corporation by a 
contract not under seal, its seal being by law requisite, they are 
liable personally to the other contracting party. 


The case must also be distinguished from that of a criminal act 
done by the members of a corporation under cover of its form. A 
corporation can not inthe nature of things commit a crime, which 
requires a criminal mind. But if the members of a corporation do 
commit a criminal act, it can not cease to be such because they 
affect to give it a corporate character. This remark again seems 
necessary b>cause the case of Rex v. Watson, 2 T. R? 190. which 
was the case of a criminal information against the members of a 
corporation for a libel on the administration of justice entered on the 
minutes of the corporation,was also cited by Cleasby, B., as proving 
the general proposition that an act beyond the power of a corpora- 
tion to do, is the act of those members of the corporation who do 
it. And these two cases of T:ylor v. Dulwich Hospital and Rex v. 


Watson, are the only two authorities which he cites upon the pvint.: 


On the other hand, such cases as Attorney-General v. Mayor of 
Liverpool (1 My. & C. 171), and Attorney-General v. East Retford 
(3 My. & C. 484), can hardly be cited to show that the individual 
member of a corporation could not be answerable for an act done 
by the corporation in beach of trust, since the point was not once 
raised in them. 


The citation of authorities of this description is perhaps itself 
some evidence that the point is not so clear as might have been 
expected; and, to show what the precise question was, it will be 
convenient at once to state the facts of the case. Shortly, they 
were as follows:—One of the defendants was surveyor to a high- 
way board, the other defendants were members of the board; the 
surveyor, by order of the other defendants, assuming to act as the 
board, removed a lock from a gate placed by the plaintiff across a 
way, which the plaintiff asserted to be a private way, but which 
the board maintained was public. For this trespass the plaintiff 
sued, and the defence (apart from the plea of justification) was, as 
to the members of the board, that they acted only in a corporate 
capacity, and as to the surveyor, that he acted only as their ser- 
vant. On the trial the Lord Chief Baron nonsuited the plaintiff, 





and the point as to the liability both of the members of the board 
and of the surveyor, was now raised on a rule for a new trial on 
ground of misdirection. On both points the judgemnt of the 
Lord Chief Baron in favor of the defendants was overruled by 
that of Cleasby and Pigott, BB., in favor of the plaintiff. The 
first point is the only one we deal with. 


It must be assumed, since the plaintiff was nonsuited, so that 
the plea of justification never went to the jury, that the act done 
was an illegal act, that is, a violation of the plaintiff's rights. And 
it must also be taken that the members of the beard acted merely 
as such members, and, except in that character, took no part in 
the committing, or directing the commission, of the trespass. Thus 
the case differs from the case of Thompson v. Gibson (7 M. & W. 
456), where an action against certain members of a corporation 
was sustained, for it is evident that the defendants had there per- 
sonally superintended the erection of the building which was the 
trespass complained of, and they were treated by the court, not as 
members of the corporation, but as its agents or servants. 


' Again, the case does not fall within the authority of Ferguson v. 
Earl of Kinnoul (g Cl. & Fin. 249), where an action was main- 
tained against the members of a corporation for a deliberate re- 
fusal to perform a ministerial act, which it had been already de- 
cided that they were bound to do. The decision is put in all the 
judgments distinctly upon this ground, and, in particular, Lord 
Brougham says: “Now, in the present case, that is alleged and 
proved which is tantamount to malice; illegal conduct in violation 
of duty, and injurious to the party ; and this conduct is alleged to 
be continued refusal to do an act declared by a judgment to be 
injurious "’ (p. 303); and Lord Campbell says:, ‘* Malice, in the legal 
acceptation of the word, is not confined to personal spite against 
individuals, but consists in the conscious violation of the law to the 
prejudice of another. The facts charged, as admitted in thiscase, 
amounts to a deliberate disobedience of the law of the land, the 
necessary consequence of which is a prejudice to the pursuer.”’ 
p. 321. 

This brings us to the two cases of Sands v. Child (3 Lev. 351), 
and Harman v. Tappenden (1 East. 555), of which the former was 
relied on by the plaintiff, the latter by the defendants. As to 
Sands v. Child, which only touches this point in so far as concerns 
the principal defendant, who contended that he had acted as the 
governor of the East India Company in the alleged trespasses, it 
is sufficient to say that, in the first place, no authority for his acts 
was ever given by the corporation at all, andin the second place, 
he had personally directed what was done, and was therefore in 
the position of the defendants in Thompson v. Gibson. 

Harman v. Tappenden, however, comes much nearer to the 
point. The plaintiff then sued the individual corporators for 
wrongfully amoving him from the corporation, and he failed be- 
cause, although they had acted irregularly in doing so, there was 
no evidence that they hadacted maliciously. Lord Brougham, in 
citing this case in Ferguson v. Earl of Kinnoul, says (p. 303), ** Mr. 
Justice Lawrence appears to have held that the action lay if the 
defendants had in their corporate capacity tortiously procured the 
acts which were done by the whole body." This is vague lan- 
guage, and must be explained by reference to what Lawrence, J., 
actually said in te case referred to, which was that “ perhaps 
the action might have been maintained if it had been proved that 
the defendants contriving and intending to injure and prejudice 
the plaintiff, and to deprive him of the benefit of his profits from 
the fishery, which, as a member of this body he was entitled to 
according to the custom, had wilfully and maliciously procured 
him to be disfranchised, in consequence of which he was deprived 
of such profits.” There being no such evidence of malice, it was 
held that the action did not lie. 

The only other cases which seem to have much bearing on the 
question are, on the one side, Rex v. Rippon (1 Ld. Ray. 563), 
and the cases there cited of Enfield v. Hills, and Rich v. Pilking- 
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ton (Carth. 171); and on the other side the cases of the City of 
London (1 Vent. 351), and Rex. v. Windham (Cowp. 377). As to 
Rex v. Rippon, what is said is merely oditer. Rich v. Pilkington 
was the case of an action on a false return to a writ of manda- 
mus, and was brought against the Mayor of London personally. 
In that case, however, the mandamus was not directed to the cor- 
poration, but to the mayor and aldermen, and was to compel them 
to admit the plaintiff to the office of chamberlain to which he al- 
leged he had been elected. The defendants, therefore, seem to 
have been in the same position as the defendants in Ferguson v. 
Earl of Kinnoul, and it is probable that in Enfield v. Hills the 
facts were similar. It is further to be observed that the declara- 
tion in both cases may have contained allegations of malice (see 
what is said by Wilson, J., in Drewe v. Coulton, 1 East. 563 n., 
and Tozer v. Child, 7 E. & B. 377). Beyond this also some doubt 
is thrown on what is said in Rex v. Rippon, and Rich v. Pilking- 
ton, by Lord Kenyon’s observations in Harman v. Tappenden. 
As to the case of the City of London there is nothing but a dictum 
too vague to be of any service; and Rex v. Windham only de- 
cided that a mandamus would go to the head of a corporation to 
compel him to affix ministerially the seal of the corporation to an 
answer in Chancery, without which no answer could have been 
made at all. 

None of these cases, therefore, throw much light on the ques- 

tion. We have not reached an authority directly in point, for in 
Harman v. Tappenden, which is the nearest, the act done was of 
a nature entirely within the scope of the power of the corpora- 
tion. But in the present case the defendants, acting in their cor- 
porate capacity, or meaning so to act, directed an act to be done 
which was not only illegal, but was of a nature which altogether 
transcended their powers. That this was so can scarcely be de- 
nied. Their functions are wholly determined by statute, and those 
functions, so far as they are pertinent to this question, are to re- 
pair public ways. Itis indeed not within their function or duty to 
repair private roads; but if there was a question whether a road 
were public or private, and supposing no obstruction to exist 
which would give occasion to an application to justices under 5 & 
6 Will. 4, c. 50, s 72. it could hardly be contended that it would be 
their duty to refuse to act until some one else had settled by action 
or indictment that it was public. And if so, it could hardly be 
said that they were acting w/tra vires if they directed the repair of 
the road, although it turned out that the road was private ; they 
would be doing an act which, assuming the state of facts to be that 
which they supposed to exist, would be within their functions ; and 
certainly in the sense put by decision on enactments requiring 
notice of action, they would be acting “ under "’ or “in pursuance 
of” their statutory powers. It seems to have been conceded by the 
counsel for the plaintiff, that they would then not have been liable 
as individuals, but only as a board, though it is not clear that this 
position is accepted by Cleasby and Pigott, BB. But in the pres- 
ent case it was clear that there was no design to repair, but the 
beginning and end of their intention and act was the removal by 
by their own authority of an obstruction which they had no power 
to deal with in any other way than by an application to justices 
under section 72 of 5 & 6 Will. 4, c. 50. Therefore to make their 
defence successful, it was necessary to lay down the wider propo- 
sition that, with respect to a corporation with limited statutory 
powers and functions, malice must be shown in order to charge 
personally the members with liability for an act done by them en- 
tirely beyond the limit of their statutory powers, but intended to 
be done by them merely as members of the corporation and in 
their corporate capacity. It is certainly safe to say that no au- 
thority has laid down this proposition. But on the other hand we 
have been able to find no case which establishes the contrary.~ 


The “ conclusion" which Cleasby, B., expresses to be clear and 
in needof no authority, but in support of which he cites the cases, 


“where the acts aresuch as the corporate body is not by law quali- 
fied to do, and the corporate body, if they pretend to do them, are 
acting u/tra vires, the mere fact of giving a corporate form to the 
act does not prevent it from being an act of those who cause it to 
be done.’"’ R ading this in connection with the contrasted de- 
scription of resolutions and acts of the members, “‘ which are only 
introductory to the corporate body acting in the matter,”’ itamounts 
to saying that in the former case there is in fact no corporate act 
at all,and that in consequence the acts of the members are the 
direct and immediate antecedent or cause of the act complained of 
being done. This again brings the question to the test of an enquiry 
whether an action could be maintained against the corporation for 
the doing of the acts, which, of course, if there was no corporate 
act, could not be; and, in fact, the case seems to have been 
treated, throughout, and, the facts, we imagine, rightly treated, 
on this footing. If the boird could have been sued, then the mem- 
bers could not; if not, then the members could. It is difficult to 
answer the reasoning contained in the above-cited passage; but 
on the other hand, if it be carried to its full length, it seems to in- 
volve the conclusion that the members could be sued in the case 
above suggested, of a direction to the surveyor to repair a road 
supposed to be public, but which was in fact private, for such an act 
would be one which the board would not be “‘ qualified” to perform, 
and which would therefore be «/tra vires, and not a true corporate 
act. Moreover, all the observations made by Cleasby, B., about 
the want of funds to meet litigation so incurred would be equally 
applicable. This would certainly place the members of such 
boards in a difficult position, and gives a reason for doubting 
whether the proposition above stated is accurately, or at least ade- 
quately, expressed. 

On the other hand the Chief Baron contends for the wide pro- 
position that every act which the members of acorporation assume 
to do as such must be taken to be the act of the corporation, unless 
it be ‘‘ malicious, ’’ which must mean, not done dona fide in the 
belief that it is an act which the corporation is entitled to do. 

Between these two propositions the only middle term is that re- 
ferred to above, that the liability of the members depends on 
whether the act is one which, assuming the state of facts to be 
that which is supposed by them t» exist, would be within the com- 
petence ofthe corporation. This would impose on them the not 
unreasonable duty that in acting in the exercise of public powers, 
so as to affect the rights and propeity of third persons, they should 
be bound to inform themselves, at their peril, of the legal limits of 
their powers, though not bound, at their peril, to be accurately in- 
formed of the facts in reference to which they apply them—an ob- 
ligation no greater than is imposed on other officers acting in the 
discharge of public duties not of a judicial nature. 


It remains to be seen which of these three propositions will be 
adopted by the Exchequer Chamber, to which we believe the case 
is proceeding, or whether some new formula can be suggested 
more satisfactory than either. Whatever ruleis laid down,it must, 
we imagine, determine equally the two questions, when the cor- 
poration and when the members can be sued; and in this double 
aspect the case is one of the highest importance. 


In conclusion, the case suggests the question :—Were all the in- 
habitants who concurred in the vote of the vestry, authorizing the 
surveyor toSrepair the way in question in Arnold v. Blaker (19 W. 
R. 1ogo, L. R. 6 Q. B. 433), liable to be sued jointly and severally 
as tortfeasors? If they were, it would still seem not to follow 
that the defendants could be so sued, since they were members of a 
corporation capable of being suedas a person, unless it is deter- 
mined that no action would lie against the corporation. But if it 
is determined that no action would lie against the corpora’ion, on 
the ground that no corporate act was done, is not the case 
of the members of the corporation the same as that of the 
inhabitants ? We can not find any determination as to the liability 





of Taylor v. Dulwich Hospital, and Rex v. Watson, is that 


of inhabitants in such a case, as conclusions have usually been 
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qied with the surveyor, who has never, till now, been heard to 
plead that he could not be sued because he acted under superior 
orders. 

We must add that we have taken no notice of the singular pro- 
vision which protects members of a highway board from being 
personally liable for “lawful acts’’ done by them as such mem- 
bers (25 & 26 Vict. c. 61, s. 9, sub-section 6), because we can not 
discover its reason or meaning ; so far as its meaning is discovera- 
ble, or may be conjectured, it seems more consistent with the pro- 
position laid down by Cleasby, B , than with any other view ; but 
as itcan not be read literally, and has no clear meaning if not 
so read, it seems more reasonable to omit it from consideration.— 
| Solicitors Fournal.| 
“TWe should be glad if some of our readers, who are familiar 
with corporation law, would favor us with a short article, giving 
the American decisions on the above question.—Ed. C. L. J.] 





Correspondence. 





BANKRUPTCY—LIEN FOR RENT UNDER STATE STATUTE. 
VICKSBURG, Miss., April Ist, 1874. 

EpIToRS CENTRAL LAw JouRNAL:—In noticing the decision 
of the United States Supreme Court, in Longstreth, Assignee, etc. v. 
Pennock, 2 CENT. L. J. p. 192, upon the subject of claims for rent 
against assignees in bankruptcy, you suggest a doubt as to ‘“‘whether 
the decision isin accordance with, or overrules the case of Bailey, 
Assignee v. Loeb, e¢. a/.,” 2 CENT. L. J. 42, which is a decision of 
Circuit Judge Woods, for the middle district of Alabama. I beg to 
suggest that there is no conflict whatever between the two cases, in- 
asmuch, as one was a claim for rent accruing defore, and the other 
for rent accruing after the adjudication. The supreme court decision 
settles a question which has been much discussed in the district 
and circuit courts, namely : whether, in cases of bankruptcy oc- 
curring in those states which have statutes similar to the original 
8th of Anne, forbidding the removal of goods and chattels from 
leased premises “ by virtue of any writ of execution or other pro- 
cess whatever”’ before payment of a year's rent, if so much be due, 
the claim for rent, accruing before adjudication, is in virtue of the 
statute alone, a preferred claim, as against the genera/ creditors of 
the bankrupt. I understand the supreme court to hold, in the 
case of Longstreth v. Pennock, referred to, that it zs a preferred 
claim, and this is certainly in accord with the best authorities on 
the subject. As many of the states have statutes like the 8th 
of Anne, this is a question of very general interest, and for the 
benefit of those who may be concerned to look into it, I append a 
reference to a few authorities. 


In re Rose, Lyon & Co., 3 Bank. Reg. 63, decided on the stat- 
ute of Maryland, where the original 8th of Anne is in force. See 
Alexander's Brit. Stats., in force in Md., p. 680-81, and Maryland 
Code, vol. 1, p. 370; J# re Appold, 1 Bank. Reg. 178, on the stat- 
ute of Penn; Jz ve Wynne, 4 Bank. Reg. 5, on the statute of 
Virginia; Ja re Trim, 5 Bank. Reg. 23, on the statute of South 
Carolina. 

Jn re Wynne is a circuit court decision by Chief Justice Chase, 
in which the question is treated with his usual fairness and ability. 

Brock v. Terrell, 2 Bank. Reg. 190, and /# re Joslyn, 3 Ib. 118, 
are contra, but the latter arose in Illinois, where there is no statute 
like 8th Anne in force. gE. Bp, ¢. 


|We are disposed to think that the position taken by our corre- 
spondent is the correct one. It is evident that the decision of the 


circuit court in case of Longstreth, Assignee, v. Pennock, 2 CENT. 
L. J. p. 192, was against the assignee, and hence, that the claim 
for rent, whatever that claim was, was allowed by the circuit court, 
and this action by the circuit court, is affirmed by the supreme 
court. Yet, we insist, in the absence of the “‘ agreed facts,” it still 
remains in doubt what the claim for rent in this case was, viz :— 








whether for rent accruing prior to the filing of the petition, or 
after the fillng of the petition and before the adjudication ; or af- 
ter the adjudication and before the assignee took possession; or 
for rent accruing during more than one of the periods above 
limited.—E. T. A.] 


CONNER V.C. R. I. & P. R. R. CO. 


HAMILTON, Mo., April 3, 1875. 

EDITORS CENTRAL LAW JOURNAL :—In his interesting note to 
Conner v. C. R. I. & P. R. R. Co. (2 Cent. Law Jour. 20), Mr. 
Wade did not allude to the real point decided by the court, and 
one of great importance in such cases, namely, that an employee 
engaged in running, conducting or managing a trian, ig not within 
the purview of 22 of the damage act. It would seem to follow 
that in such cases the action must be founded solely upon the 
negligence of such managing servant, and that negligence of a 
subordinate servant on the train, resulting in the death of a fellow 
servant, would not give a right of action under the statute. 


Some Recent Decisions in Bankruptcy. 


COMPOSITION—DELIVERY WARRANT—ADVANCE ON FAITH OF ILLUSORY 
SECURITY—RIGHT OF PROOF, 

/n re Moore, 23 Weekly Reporter (English), 154, Dec. 16, 1874. This 
case, though arising under the bankrupt law of Great Britian, may be of 
value in determining the rights of creditors under our own law 

The syllabus and report are as follows : 

A wharfinger was induced by the consignees of goods to sign and give them delivery 
warrants for goods which were stopped ‘xz transitu before they came into his possession. 
The consignees deposited the warrants with a bank as security for an advance. The 
wharfinger afterwards compounded with his creditors. 

Held, that the bank was not entitled to prove against the wharfinger’s estate for the 
value of the goods described in the warrants, but only for the sum actually advanced. 

This was an appeal from an order of Mr Registrar Pepys sitting as chief 
judge in bankruptcy. 

R. H. Moore, the debtor, formerly carried on the business of a wharfinger. 
In January, 1874, he was induced by Messrs. Burrs & Co. to sign and hand 
over to them two warrants for 240 cwt. of tin that had been consigned to 
them, but which had nut reached his wharf. On the 13th of January Burrs 
& Co. deposited these warrants with the International Bank of Hamburg and 
London, and obtained an advance on them of £418 13s 4d. On the 15th of 
January Burrs & Co. failed, and subsequently, when Moore applied for the 
tin, he was unable to obtain it, as it had been stopped in transitu by the con- 
signors. 

In May, Moore became insolvent, and on the 7th of July a meeting of his 
creditors has held, at which it was resolved that a composition of 1os in the 
pound should be accepted. This resolution was duly confirmed at a subse- 


} quent meeting. 


The bank tendered proof against Moor's estate for £1,444 14s 3d., that 
being the value of the 240 cwt. of tin, and Mr. Registrar Brougham made an 
order allowing their claim, which was affirmed by Mr. Registrar Pepys. 

From this decision the debtor appealed. 

De Gex, Q. C., and #. Ford, for the appellant, argued that the warrants, 
although negotiable for the purposes of the Factor’s Act, were not negotia- 
ble instruments at law, and they contended that the bank was only entitled te 
prove in respect of the sum actually advanced. They cited Slim v. Croucher, 8 
W.R. 347,1 De G. F. & J. 518, and Athenzeum Life Assurance Society v. 
Pooley, 7. W. R. 167, 3 De G. & J. 294. 

W. Latham for the bank, contended that the warrants had the same effect 
asa bill of lading. A merchant before accepting a bill of lading need not 
satisfy himself that the goods were on board, and if it turned out that they 
were not, he could recover their value at law. Moore had contracted to de- 
liver to the bank a certain quantity of tin, and as he failed to doso, he was 
bound to pay the bank its value: Lickbarrow v. Mason, 1 Sm, L. C. 699. 
‘The warrants were negotiable instruments: Zwinger v. Samuda,r J. B. 
Moore, 12; Barber v. Meyerstein, 18 W. R. 1041, L. R. 4 H. L. 317; and if 
warrants were obtained by fraud, the fraud of the first receiver could not 
affect the bank: The Marie Joseph, 15 W. R. 201, L. R. 1. P. C. 219; The 
Argentina, L. R. 1. A. & E. 370, 15 W. R. Ad. Dig. 27. 

James, L. J., said he thought Mr. De Gex's contention quite right. The 
question in the case was not a question as to the right to property, for the 
property which was supposed to be symbolized by the delivery warrants was 
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not in existence. The bank had advanced £400 on the representation that 
they had gota valid security for £1,400. In point of fact they had no security. 
What then must they prove for? Their only debt was for the amount of 
money they were induced to part with by reason of the incautious represen- 
tations of Moore. They were like any other creditors, entitled to prove for 
their debt, and the court could not give them the benefit of a security which 
was not there. Therefore the whole amount for which the bank could prov- 
was the amount of money actually advanced by them. The order would be 
to reduce the proof to £418 13s 4d. 








Recent Reports. 


REPORTS OF CASES DECIDED IN THE CIRCUIT AND DISTRICT COURTS OF 
THE UNITED STATES FOR THE NINTH CIRCUIT. By L. S. B. SAWYER. 
Vol. 2. San Francisco: A. L Bancroft & Co. 1875. 


This volume of 75 pages embraces decisions by Hon. Stephen J. Field, Jus- 
tice of the Supreme Court, allotted to the Ninth Circuit; Hon. Lorenzo Saw- 
yer, Circuit Judge of Ninth Circuit; Hon. Ogden Hoffman, District Judge 
of the District of California; Hon. Matthew P. Deady, District Judge of the 
District of Oregon; and Hon. Edgar W. Hillyer, District Judge of the Dis- 
trict of Nevada; in cases at law, civil and criminal, in equity, admiralty and 
bankruptcy. Some of the cases reported arise under the provisions of statutes 
of the United States in force in the territory of Alaska, over which the District 
Court of Oregon has jurisdiction. Other cases interpret the law of land titles 
under Mexican grants. ‘The volume seems to contain all the cases within the 
jurisdiction of the United States courts on the Pacific coast, determined during 
the year 1871 and a part of 1872, which are of peculiar interest to the profession 
in that part of our country. If this series of reports had no other raison 
@ etre, it could be found in the fact, that nowhere else could the bar of Cali- 
fornia and Oregon find adjudications upon the many peculiar and novel points 
arising in those states. While, however, these reports are of especial value to 
our w*stern brethren, very many of the cases will be found of interest the 
country over. The judges seem to have prepared their opinions with great 
care, and in most of the cases, to have reviewed the English and American 
authorities bearing upon the questions before them. Neither the Rocky Moun- 
tains, nor the ocean, serve as a barrier against the host of reports now assault- 
ing the profession, and the recent volumes of Massachusetts and Connecticut, 
of Wallace and Blatchford, vex alike the law student of the East, the Interior, 
and the West. The titles of Oh Chow e¢ a/. v. Halleit, Sheat ¢/ a/. v. Hallett, 
and Toy Williams v. Hallett, upon one page, and a citation from Adolphus 
and Ellis upon another, suggest a thought upon the tremendous reach of the 
English common law. Going eastward, it governs India and Australia ; com- 
ing westward, it traverses the continent of America, and in San Francisco in- 
terprets the ccntracts of the Chinese. 

The reporter has failed to provide a table of cited cases. /n re Francis and 
Buchanan, p. 286 (opinion by Deady, J.), derives the rule ‘‘ That .e who shares 
in the profits indefinitely, shall, by operation of law, be made liable to losses," 
as announced in Waugh v. Carver, 2. H. BI. 235; yet this fact appears (outside 
of the case itself}, only in the index (and there only under the title of ** part- 
nership,” there being no such title in the index as “Cases Overruled, &c."’). 
The case just mentioned is of interest as collecting the principal English and 
American cases upon that question, pro and con. 

The index is not free from faults of omission and commission. Thus, under 
the title “ Court Martial,” on page 698, and under the title ‘‘ Habeas Corpus,” 
on page 708, are sixteen sub-heads of identically the same matter. Cross ref- 
erences would have served a better purpose than the reprinting of two pages of 
head-notes. Under both the titles, “Court Martial’ and “‘ Habeas Corpus,” 
we find the sub-head “ Furisdiction Defined,—the power to hear and deter- 
mine a cause is jurisdiction. The distinction between jurisdiction and its ex- 
ercise pointed out ; /w re Bogart, 396," but under the title ‘* Jurisdiction,” no 
such sub-head appears, and the case “‘ /n re Bogart ;”’ is not referred to. Still 
the index is much more full and convenient than the majority of our American 
reporters furnish us. 

It is a great fault in the indices to our reports and in our digests, that there 
is no uniformity of classification. This fault prevails even in the volumes of 
the same reporter. What is placed under the head of ‘ Pleading,” in one vol- 
ume, you may find under the head of “ Practice,” in another. One reporter 
will classify as a ‘‘ Preference," what another enters under the title ‘‘ Debtor 
and Creditor.” Is it not possible to remedy this great inconvenience? And 
could it not be done, if henceforth all reporters and compilers of state digests 
would carefully follow the very excellent classification and system of cross- 
references adopted by Mr. Abbott in his new edition of The United States 
Digest, First Series ? 

The paper, printing, and binding, by Messrs. Bancroft & Co., are very cred- 
itable; and are in marked contrast with the miserable work turned out by the 


publishers of the Missouri Reports, and of Justice Miller's republication of 
the later volumes of Howard, 

A few among the many interesting cases in this volume are as follows : 

Carrier, When Liable for whole Damage Arising from Different 
Causes.—Speyer v. The Mary Belle Roberts, p. 1. Opinion by Hoffman, J. 
Where the goods arrived in a damaged condition, and it appeared that the dam- 
age was, in great part, caused by the carrier's fault, but that damage, to some 
extent, would probably have been caused by perils of the sea encountered by 
the vessel, bu: to what extent the carrier was unable to show; Ae/d, that he 
was liable for the whole. 

Negligence in Towing—Libility.— Bowers v. The Pioneer Tow Line, p. 
21. Opinion by Hoffman, J. A tug towing a barge approached a wharf where 
the latter was to land, but failed to make fast her lines by reason of their slip- 
ping and parting. The barge was driven by the tide against the wheel of a 
stern-wheel steamer lying at an adjacent wharf, thereby causing the wheel to 
revolvé, and to inflict serious injuries on the libellant, who was at work on the 
wheel. //e// > ist, That the barge was in fault in not properly providing and 
handling the lines upon which she relied to stop her headway. 2d. That the 
tug was in fault in casting off the barge before she was properly secured, or 
in not affording ler timely aid, or in removing to so great a distance that it 
was impracticable to do so, 3d. That the libellant was not bound to lash the 
wheel of the steamer in such manner as to preventall injurious consequences 
of the negligence of others; it was sufficient if the lashings were strong enough 
to resist the action of the tide or waves, the swell of a passing vessel, or any 
other force which might reasonably be anticipated. 4th Even if the lashings 
were not so strong as prudence required, the immediate cause of the accident 
was the negligence of the respondent, and the 1ules relating to contributory 
negligence do not apply. 

The rule which restricts damages to such as may reasonably be supposed 
to have been contemplated by the parties, has no application to cases of torts. 

When the owner of a tug agreed with the owner of a barge that both ves- 
sels should be employed in a freighting business, the wages of the servants of 
the association, and expenses, except for repairs, to be paid out of the earn- 
ings, and the balance of profits to be divided between them in proportion to 
the stipulated values of the vessels: He/d, that the agreement constituted a 
partnership, and that either partner was liable in an action of tort for damages 
caused by the negligence of the servants and agents of the partnership, while 
conducting its business. 

Compromise with Creditors Avoided by False Representations. 
—Elfelt v. Snow, p. 94, Deady, J. A debtor who seeks a compromise with 
his creditors must act in good faith, and if he induces his creditors to agree to 
his discharge by false representations or fraudulent concealments, the agree- 
ment is void. Such debtor is responsible for the false representations or con- 
cealments of his agent, though innocently made,and without his knowledge— 
if the debtor was aware of the real state of the facts at the time, 

At the time of payment under a composi:ion deed, plaintiffs, in pursuance 
of a previous arrangement, received a sum of money from the debtor, without 
the knowledge of the other creditors, in excess of the sum stipulated in the 
deed: Held, that in an action by the plaintiffs against the debtor upon the 
original obligation, upon the ground that the composition deed was fraudu- 
lently procured by the latter, the acceptance of such sum of money was not a 
bar to the action, When a debtor represents that he will have ‘‘ some means” 
left after paying his creditors 45 cents on the dollar, it is not to be presumed 
that such expression was understood by the creditors as meaning that the 
debtor would have more means by half than he was paying his creditors. 

NoTE.—The conclusion reached by the court upon the main point in this 
case is directly opposed to the current of the English and American decisions, 
which appear to have been entirely over-looked by the counsel and the 
court. The result of the decisions is, that when a creditor combines with 
his debtor for a fraudulent preference in the execution of a composition deed, 
such composition deed becomes operative against the creditor, but is not 
operative for him. In other words, the creditor forfeits his entire demand, 
and the debtor himself can recover money paid under such circumstances. 
See 4 De Gex & Smale, 354, 361, 364; 16 Ad. & E. 689; 4 Bing. N. C. 407; 
S. C. 6 Scott, 204; 3 P. & D. 661; S.C. 11 Ad. & E, 1033; 6 H.&N. 778: 
7 H.& N. 935; 1 Dillon, 151; 2 Dillon, 108; 10 Blatchford, 361, and many 
other cases cited in those just referred to. 

Stale Demands Barred.—Griswold v. The Nevada, p. 144. Hoffman, 
J. Where libels in rem against a vessel were not filed until nearly two 
years after the cause of action had accrued, the libellants having been, during 
the whole period, residents of the state, and under no disability to sue, and 
the vessel had made repeated voyages in the inferim, and for a considerable 
time prior to the filing of libels, had remained constantly within the jurisdic- 
tion, and the claimant was a mortgagee without notice, under a mortgage made 





to him about nine months after the cause of action accrued, and about fourteen 
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months before suit was brought; 4e/d, that tbe demand was stale and barred 
by prescription. 

Cost of Enforcing Mortgage in Bankruptcy.—/» re Ellerhorst, p. 
21g. Sawyer, J. A mortgagee of real estate of a bankrupt offered to take 
the mortgaged property in satisfaction of his debt. The assignee in bank- 
ruptcy and the court declined the proposition with the hope of realizing a 
largeramount. The court then ordered the mortgaged property to be sold 
and the mortgage debt to be paid out of the proceeds, giving the mortgagee, 
aright to bid at the sale. The mortgagee bid in the property at a sum less 
than the mortgage debt and interest: //e/d, that the district court did not err 
in requiring the mortgagee to pay the costs and expenses of the sale out of 
the amount bid. 

Master's Lien for Wages under State Statute.—Whitney v. The 
Mary Gratwick, p. 342. Hoffman, J. The master of a vessel exclusively en, 
gaged in navigating the interior waters of a state, may maintaina libel, éz rem. 
for his wages and advances—when a lien therefor is created by a law of that 
state. Affirmed on appeal by Mr. Justice Field, July, 1874. 

NoTE.—The above is one of the very few cases in which a justice of the 
supreme court has passed upon the effect of rule XII. as amended in 1872. 
As, under the general admiralty law, a master has no lien on which to main- 
tain a libel, iz rem., for wages or supplies, but in this case was allowed to 
proceed in rem. because of a state statute creating such lien, the conclusion 
follows, that under rule XII. as amended, “ though a state can not give juris- 
diction to a national court, it may yet give a right of such a character, that 
where there is no impediment arising from the residents of the parties, the 
right may be enforced in the proper national tribunal, whether it be a court 
of equity, of admiralty, or of common law.” L£x parte McNeil, 13 Wall. 
236. ‘“ Arose, &c."" What is the practical distinction between giving “‘ju- 
risdiction to a national court,"’ and giving a right which may be enforced in a 
national tribunal ? E. T. A. 


BENEDICT’S DISTRICT COURT REPORTS. Vol. 6. Reports of cases argued 
and determined in the District Courts of the United States within the Se- 
cond Circuit. By ROBERT D. BENEDICT. Published by Baker, Voorhis 
&Co. NewYork City. 1875. 

This volume comprises the reports of cases determined in the Eastern, 
Northern and Southern districts of New York. between March, 1872, arid 
July, 1873, a period of about fifteen months. The policy of publishing as 
distinct series of reports the decisions rendered in the United States District 
Courts, may well be questioned. The volumes of reports of courts of last re- 
sort are now multiplied so rapidly, that it is a matter of serious doubt whether 
it is of any advantage to the profession that decisions of the district courts 
should be preserved in permanent form ; and particularly so with reference 
to the New York district, where Blatchford’s Circuit Court Reports are 
found, in very many instances, to contain the same cases; and many of the 
same cases again appear in the volumes of Wallace True, there are many 


‘points of practice, particularly in admiralty and bankruptcy, of which it is 


convenient to have information, the determination of which would rarely, if 
ever, be made by the supreme court. But this consideration would not re- 
quire the publication i# extenso of charges to juries, as in the case of Sedg- 
wick, Assignee, etc v. Sheffield, page 21; or the use of fifty-three pages for 
overruling the motion for a new trial in the case of United States v. A Quan- 
tity of Tobacco, which has already been affirmed in the circuit court. 

It would appear, from an examination of this volume, that very many of 
the cases reported might have been om'tted. Thus, Benedict, J., concludes 
on page 482, that in a case where the mortgagee of a chattel mortgage, by 
contemporaneous agreement, allowed the mortgagor to retain possession of 
the mortgaged property, make sales of it from time to time as he might desire, 
and receive the proceeds for his own use, the mortgage was void, and that the 
mortgagee could not be allowed the proceeds of the goods which had been 
sold by the assignee in bankruptcy. Who, except the printer, is benefited by 
the publication of that decision ? 

If all the cases had been omitted from this volume which have heretofore 
appeared in the National Bankruptcy Register Reports, or which will here- 
after appear as appeals in Blatchford’s Circuit Court Reports, its publication 
could have been deferred another fifteen months at least, and have then con- 
tained matter of much more value to the profession. 

A few of the cases of special interest are noticed below : 

Limiting Liability of Ship-Owner—<Act of 1851— Loss by Fire— 
Injunction.—In the matter of the Libel and Petition of the Providence and 
New York Steamship Cempany, opinion by Mr. Justice Blatchford. A 
steam propeller running between Providence and New York, was burned at 
her dock in New York with a valuable cargo on board. Portions of the cargo 
were saved, but not in a condition to be delivered. The wreck of the vessel 
was sold for $5000. Various shippers of cargo on board the vessel commenced 
suits against the corporation which owned her, to recover for the loss of their 





goods. These suits were pending in the courts of the states of New York 
Rhode Island and Massachusetts. The owners of the steam propeller filed a 
libel and petition in the United States District Court for the Southern District og 
New York, under the 55th, 56th, 57th and 58th admiralty rules of the supreme 
court, for the purpose of obtaining the benefit of the limitation of liability 
given by the act of March 3d, 1851 (g U. S. Stat. at Large, 685). On the 
filing of the petition, the court made an order directing that an appraisement 
of the value of the interest of the petitioners in the vessel and her freight be 
made by the clerk, on proof to be presented to him, and on hearing the peti- 
tioners and such of the parties as had begun suit in said district; and that 
notice of the hearing be given to the attorneys of such parties, and that, in 
the meantime, the said parties and their attorneys be enjoined from the 
further prosécution of these suits. One of these parties moved to set aside 
that order, because, (1) The proceeding so instituted was not a matter of 
exclusive admiralty jurisdiction, but a matter on which the state court in 
which such suit was pending, had concurrent jurisdiction with the United 
States District Court; (2) the supreme court had no power to make the 55th 
rule in view of the inhibition contained in the 5th section of the act of March 
2d, 1793 (1 U.S. Stat. at Large, 334, 335); (3) thé third section of the act 
of 1851 can not apply to a case of loss by fire. Held, That the proceeding 
thus instituted is a matter of exclusive admiralty jurisdiction. It is substan- 
tially a suit iv rem against the vessel and its pending freight; that the supreme 
court has power to make the 55th admiralty rule, notwithstanding the pro- 
vision in the act of March 2d, 1793, section 5, that an injunction shall not “ be 
granted to stay proceedings in any court of a state; that the rules, above 
named, do not transcend the act of 1851, or the power of the supreme court 
to make rules, under the 6th sections of the act of August 23d, 1842; that 
the 3d section of the act of 1851 was applicable to the case presented on the 
petition, although the loss was a loss by fire. 

Subsequently the plaintiffs in one of the suits, without having presented 
their claims to the commissioner, as required by the 57th rule, filed a paper 
called ‘‘ exceptions and answer,’’ seeking by it to contest the right of the 
owners of the vessel to exemption or limitation of liability. e/d, (page 258) 
That this could not be done, but that the exceptions might stand as an ex- 
ception to the jurisdiction of the court to enjoin the parties, 

Stll another case arising under the same statute, and decided by Mr. Jus- 
tice Benedict in the eastern district, is as follows: 

Limiting Liability of Ship-Owners — Collision — Practice.— 
In the matter of the petition of the owners of the steamboat City 
of Norwich. A collision occurred between a steamboat and a schooner, 
by which both vessels were sunk, The steamboat was raised by her 
owners and repaired, after which various suits were brought against her 
in said district in admiralty, to recover damage for such collision. Those suits 
were consolidated, and, by order of the court, one stipulation for the value of 
the steamboat was given in all. Subsequently her owners filed this petition, for 
thie purpose of obtaining the benefit of the act of March 3d, 1851, limiting the 
liability of ship-owners ; praying an appraisement of the value of the petition- 
er's interest in the steamboat and her freight, for that purpose. Objection was 
made on behalf of the parties who had claims against her. He/d, That it was 
not necessary to the jurisdiction of the court over this matter, that the court 
should have possession of the vessel or her proceeds, or of a fund representing 
the proceeds, over which the court has already obtained control through the 
exércise of its ordinary jurisdiction, That the pendency of the suits against 
the vessel, and the existence of the stipulation for value given in those suits, 
afforded no reason why this proceeding should not be taken, and that the pe- 
titioners were not entitled to the order directing the appraisement as prayed 
for. A proceeding, to obtain the benefit of the act in question, is not an ac- 
tion in rem, but is a proceeding sui generis, which partakes rather of the char- 
actcr of a suit im personam. 

It is worthy of notice, m passing, that what Judge Blatchford calls (p. 129) 
“ substantially a suit ix rem. against the vessel and its pending freight,’ Judge 
Benedict says, (p. 334) ‘is not such a proceeding, but rather partakes of the 
character of an action in personam.” c 

Negligence — Death of Infant Passenger.— The steamship City 
of Brussels Opimon by Mr, Justice Blatchtord. A child, which was a 
passenger on a steamship from Liverpool to New York, was poisoned on the 
passage, and died, as was alleged, in consequence of negligence on the part of 
the officers of the ship. The father, having been appointed administrator of 
the child, filed a libel against the vessel to recover damages, to which libel ex- 
ceptions were filed by the claimants of the vessel. Hedd, That the cause of 
action arose on contract, and survived to the administrator, and might be sued 
in rem. Citing Chamberlain v. Chandler, 3 Mason, 242; Crapo v. Allen, 1 
Sprague, 184; Steamboat New World v. King, 16 Howard, 469; The Wash- 
ington, 9 Wallace, 513 ; The Aberfoyle, 1 Blatch. C. C. R. 360; The Pacific, 
Id. 569. 
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Limitation of Liability—Injuries to Person—Jurisdiction of the 
Admiralty—Modes of Procedure.—In the matter of the petition of the 
owner of the steam propeller Epsilon. Opinion by Mr. Justice Benedict. 
While the steamer Epsilon was engaged in her ordinary occupation on the 
East river, her boiler exploded, and she was thereby caused to sink. Thisac- 
cident, the owner insisted, was not caused by any negligence or fault on his 
part, and was without his privity or knowledge, notwithstanding which certain 
persons, who were then on board said vessel, had made claims against him for 
payment of damages sustained by them by reason of such explosion ; some for 
personal injuries ; others for destruction of property ; others arising out of the 
death of persons on board; and there was one claim arising ou* of the death 
of a person who, while on the pier, and in no way connected with said vessel, 
was injured by a part of the steamer thrown up by the explosion, and whose 
legal representative had sued the owner for $5,000 in the Supreme Court of 
the State of New York. No freight was pending, and the steamer, though 
raised, was alleged to be worth less than the cost of raising her. The owner 
presented his cause for limitation of liability, praying an appraisement, to the 
end that he might pay the same into the registry, etc., etc., and an order re- 
straining all persons, including the legal representatives of the deceased per- 
sons, from further prosecuting any suit against the owner to recover damages 
arising out of said accident. Objection was made to the jurisdiction of the 
court. 

Held, That the act of March 3d, 1851, limits the liability of the owner of a ship 
for injuries to persons, as it limits such liability for injuries to property ; that, 
notwithstanding the language of the 4th section of the act, it can be carried 
into effect by a court of admiralty; that in case the fund provided for by the 
act is insufficient to satisfy the demands against it, the claimants on the fund 
must share pro rata ; and that the admiralty creates its own forms of proceed- 
ing ; that while the supreme court has not by its rules provided for modes 
of proceeding, the district courts have the power, and are bound to devise 
modes of proceeding which shall enable them to carry into effectual execution 
any law which they are called to administer. 


Interest after date of Filing Petition in Bankruptcy.—In the 
matter of Edward Haynes. In this case the register certified to the court that 
the bankrupt's estate being sufficient therefor, he had directed payment of all 
claims proved against the estate, with interest up to the date of the filing of 
the petition ; that the payment had been made; but there was enough of the 
estate left to pay interest on all the claims from that date till the date of pay- 
ment; and that the bankrupt had objected to this latter payment. Thereupon 
he certified the question to the court, with his opinion that the interest should 
be paid. Blatchford, J., concurred in the view of the register. It is not pre- 
sumed that the case will be of any general interest, except from its novelty. 
Perhaps that is the reason we find it occupying space in this volume. 


Fraudulent Register—Forfeiture of Vessel—Bona Fide Pur- 
chaser—Opinion by Mr. Justice Benedict—An American register was ob- 
tained for a British vessel, under the act of December 23d, 1852, (10 U. S. 
Stat. at Large, p. 149), on the statement that she had been wrecked off Cape 
May, which statement was false, and that repairs to an amount exceeding her 
previous value, had been put on her, a forged receipt for the payment of such 
repairs being exhibited. This American register was used by the person 
claiming to be her owner, and he afterwards sold the vessel to a dona fide 
purchaser: He/d,that the vessel was forfeited to the United States, by virtue 
of the 27th section of the act of December 31, 1792, (1 Stat. at Large, p. 
298), that this forfeiture was not defeated by a sale to a dona fide purchaser. 


This case is another illustration of the relic of barbarism, still lurking in 
our laws, The punishment meet for the guilty perpetrator of the fraud falls 
upon an innocent dona fide purchaser, and cui bono? We find that six months 
afterwards (p. 327) the court ordered to be paid one moiety (of the proceeds 
of the sale of the vessel) to the collector of the port, for the use of the United 
States, one-fourth to the informer, and one-twelfth to the collector, for his 
own use, one-twelfth to the surveyor, and one-twelfth to the naval officer. 


Jurisdiction—Cooperage.—The Bark Onore. Opinion by Mr. Justice 
Benedict. The Admiralty has jurisdiction of a contract made between the 
master of a ship and a cooper, to put the cargo of the stip in landing order, 
the services being rendered partly on the ship and partly on the wharf, but 
before the delivery of the cargo. 


Tug-Boat and Tow—Damages.—The Steam Propeller J. L. Has- 
brouck. Opinion by Mr. Justice Blatchford. A propeller having a canal- 
boat in tow, which had sprung a leak while being towed, cast her off in such 
a way that she failed to reach a dock, and drifted off into deep water, and 
sank. She had a cargo ot wheat, part of which had been wet by the leak be- 
fore the boat was cast off. How much was wet was in dispute. He/d, that 
as it appeared that the canal-boat could have been put into shoal water near 








the dock at the time she was cast off, the total loss of so much of the cargo as 
was then uninjured was occasioned by the negligence of the propellers, That, 
in the evidence, 800 bushels of the wheat were then wet and worthless, and 
that the loss was the value of the cargo, less 800 bushels. 


Counsel Fees--Services before Adjudication.—In the matter of John 
and Nathan K. Mansfield, bankrupts. Opinion by Mr. Justice Benedict. A 
petition in involuntary bankruptcy was filed against a firm, an injunction pre- 
venting them from parting with any of their property was issued, and a war- 
rant of arrest under the goth section of the act was issued against one of the 
firm, The bankrupts employed attorneys, who applied for a discharge of the 
arrest, and attended on a reference to ascertain the facts, which resulted in 
the discharge of the warrant. An adjudication being had, the attorney pre- 
pared the schedule and inventory required by the 41st section. Thereafter 
they applied by petition to be paid for such services out of the estate. Held, 
that under the circumstances, a moderate compensation for such services would 
be allowed them ; but that the proper practice in such cases would be for the 
bankrupts to apply to the court in the first instance for leave to employ 
counsel, 

The several collision cases reported in this volume are of no special interest 
though illustrating very many well settled principles of admiralty. 

The index to this volume appears to have been prepared hastily, and entirely 
omits the case last noted. Itis simply an aggregation of the head notes, with 
very few cross references. ‘The absence of a table of cases cited is noticeable. 
No volume of reports should be placed in the printers hands wi thout such a 
table. E. T. A, 








Book Notices. 


DE LAUDIBUS LEGUM ANGLI#&, A Treatise in Commendation of the Laws of 
England. By Chancellor Sir JOHN FORTESCUE, with translation by FRAN- 
cis GREGOR, notes by ANDREW AMOS, and a Life of the Author by 
THOMAS (FORTESCUE) LORD CLERMONT: Cincinnati, Robert Clarke & 
Co. 1874. 8vo. pp. IXIV. 302. Price $3. Sold by Soule, Thomas & 
Wentworth, Saint Louis. 

This is the third of the series of ‘‘ Legal Classics,’ in course of publication 
by this enterprising house. The publishers state that just as they were about 
putting it into the printer s hands, they fortunately heard of Lord Clermont's 
privately printed edition of Fortescue’s Life and Works, in two volumes, 
royal 4to., printed in 1869, a detailed description of which is given on p. LIV, 
and of which but 120 copies were printed. Lord Clermont generously sent a 
copy of this work to them, and they were thus enabled to make a careful ex- 
amination and comparison of the text and translation of the two editions of 
de Laudibus. The result is, that they here present Lord Clermont's carefully 
corrected version of both text and translation, with Amos’ notes. A full and 
very entertaining sketch of Sir John’s life, by Lord Clermont, his descendant, 
is prefixed to the work, and adds greatly to the interest with which it will be 
read. Lord Clermont’s preface and Mr. Amos’ preface are both given ; and 
search is facilitated by a useful index. The Latin text ard the translation are 
not given on the same page, as is frequently done in books of this sort, but the 
former occupies the position of an appendix ; and this, pernaps, is the prefera- 
ble way ; since it is seldom that the reader will care to consult the original 
text. The book is well printed with antique type, on clear, white paper; and, 
as far as our examination has extended, the proof has been well read. 


We might close this notice here; since we certainly will not be expected to 
speak of the merits of a book which has been for centuries quoted with the 
greatest reverence by the most eminent legal writers and judges, and with 
which every cultivated lawyer is supposed to be familiar. If the spirit of Sir 
John Fortescue, mindful of how much of the knowledge of his time has faded 
from the minds of subsequent generations, had hovered over his modern an- 
notator, he might be supposed to have invoked him, as England's greatest 


poet invoked his muse : 


“* What in me is dark, illumine!" 


And could he have subsequently surveyed his annotator’s work, he would 
have had the satisfaction of knowing that his invocation had been fulfilled. 
For, taking together the text and the notes of Mr. Amos (the latter being, 
perhaps, the most voluminous), every page is replete with instruction ; and 
such parts of the text as otherwise would have been obscure to the modern 
reader are elucidated and enriched by tLe light which Mr. Amos’ ample learn- 
ing has shed upon them. 

If in the republication of this series of ‘“ legal classics,’ Messrs. Clarke & 
Co., succeed in diverting the minds of American lawyers from the mere study 
of case law, and in reviving the study of law as a science, they will, we doubt 
net, have acquired a satisfaction which can not be measured in dollars and 





cents, Jn an age when the profession is fairly overwhelmed by the multipli- 
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cation of precedents ; when reports of adjudicated points are being ground 
out as with machinery at the rate of one hundred volumes per annum ; when 
the o’er-mastered profession are already beginning te cry “ hold! enough!" 
and a general revolt is threatened against book-making, the precise direction 
and end of which no one can foresee ;—at such atime, the advent of such a book 
as this must be welcome to everyone. To turn from the distractions of brief- 
making to its fascinating pages, begets a feeling akin to that which may be sup- 
posed to surprise a weary traveller who unexpectedly finds a cool shade and a 
well of sweet water in a desert ;—or to use a more apposite comparison, 
such a feeling as would come upon one who, o'er wearied and bewildered in 
an endless gallery of modern paintings and statuary, should suddenly rest 
his eyes upon a picture of Raphael or a bust of Phidias. We could not wish 
our professional brethern a better wish than that they may each and - ll 
achieve such success as will afford them money to buy, and time to read, such 
books as these. 


LAW OF GUARANTIES AND OF PRINCIPAL AND SURETY. By HENRY 
_ ANSELM DE COLYAR, of the Middle Temple, with Notes to American 
Cases, by JAMES APPLETON MORGAN, of the New York Bar. New 
York: Baker, Voorhis & Co. 1875. pp. 534. 
This treatise appeared first in England in 1874, and the present edition con- 


tains the English work in full, with references to American cases, by Mr. Morgan |, 


of the New York bar. There is a marked tendency in recent legal literature, 
English and American, to make a particular topic in the law the subject of a 
special treatise. This has its advantages and its disadvantages. It 1s convenient 
to the busy lawyer to have the work of segregating the cases upon a defined 
topic from the general mass of cases, upon a more general subject which em- 
braces that topic, ready done to his hand, by a competent author. But unless 
care be taken and skill employed, the work constructed on this plan will not be 
strictly limited to the necessary treatment and illustration of the topic selected, 
and the result is an unnecessary accumulation or repetition of general law. 
The present volume affords a good illustration of these observations. Mr. 
De Colyar remarks that, ‘‘as a branch of Mercantile Law, the subject of 
Guaranties is the only important subject of our extensive Commercial Sys- 
tem on which no generally received Text-book now exists.” In a certain 
sense this is, perhaps, true ; but not true in the sense that Mr. De Colyar has 
entered a new field. On the contrary, every portion of that field has been 
visited by other authors treating of other subjects. Now Guaranty is but one 
species of contract—a collateral engagement to fulfill the promise or under- 
taking of another person. It is, therefore, a subject which every author on 
the law of contracts must include within the scope of his work. Again, 
guaranty is a species of suietyship, and every treatise upon Principal and 
Surety, if complete, must include guaranty. As guaranty is a contract, the 
general principles of the law as to competency of parties, assent and consid- 
eration, apply to it, and there is little, if anything, to distinguish, in these 
respects, this species of contract from other contracts. And yet the first 
chapter of the present work is almost wholly devoted to these subjects. The 
author's treatment of them is excellent, but not as compressed, or rather, is 


not as strictly confined to the Jecudiarities in the law of guaranty as we should” 


like to see for example’s sake, if nothing more 

The next two chapters relate to that portion of the 2nd paragraph of the 
4th section of the Statute of Frauds requiring “ special promises to answer for 
the debt, default or miscarriage of another,’ to be in writing. The author 
treats also of Lord Tenterden's Act (9 Geo. IV, c. 14) made necessary by an 
evasion of the Statute of Frauds, and which requires a writing, in order to sus- 
tain action in /oré as well as in contract, to charge a person for representations 
concerning another's character or credit. Both statutes are in very general 
force in this country, and the author's treatment these important subjects 
is marked with care and judgment. ‘The other chapters of the work relate 
to the liability and discharge of sureties. The work gives in as small space 
as practicable a complete view of the existing law of Great Britain on the 
subjects treated. Mr. Morgan, the American editor, has greatly increased the 
value of the work by his notes. His editorial labor has been well performed, 
and he has done wisely in not submerging the English text with an attempt to 
collect a// the American cases upon the subject, and by chiefly confining his 
annotations to pointing out when and to what extent the law of the two 
countries differs. 

We have indicated above the general scope of the work and the manner in 
which it has been executed. We consider its chief value to be, that the text 
reliably gives the exact state of the law, statutory and judicial, of Great 
Britain as it now exists; and the American notes, the modifications of that 
law in the states of this country ; and we recommend the book as one which 
deserves the favor of the profession. J. F. D. 





—THE Supreme Court of Illinois is said to have decided that the Illinois 
Statute prohibiting the importation of Texas cattle, is not unconstitutional, 











Summary of Our Legal Exchanges. 
AMERICAN LAW REGISTER FOR MARCH. 


Besides a long and exceedingly well-written article on The Late Civil War; 
its Effect on Jurisdiction and on Civil Remedies Generally, by W. A. Maury, 
Esq., of Richmond, Va., and several cases which we have already published 
or noticed, this number of the Register contains the following decisions: 


Life Insurance—Payment of Premium—Delivery of Money to 
Express Currier.—Carrier v. Continental Life Ins. Co., Supreme Judicial 
Court of New Hampshire, opinion by Sargent, Ch. J. [14 Am. Law Reg., 
N.S. 169] 1. When a debtor delivers money to be transmitted to his cred- 
itor, in accordance with authority given him so to do by his creditor, and the 
money is lost upon the way, it is the loss of the creditor. 2. The plaintiff 
was authorized to send money to the defendants by express, and there were 
three express-carriers between the residence of the plaintiff and the place 
of business of the defendants in this state; the plaintiff sent the money for 
the last premium due upon his life-insurance policy by one of these express- 
men, who embezzled the money and ran away. Ae/d, that this was a sufficient 
payment of this premium to the defendants. 3. Corporations are held to be 
subject to the same presumptions and implications from their corporate acts 
or the acts of their agents, without either vote, deed or writing, as in the case 
of natural persons. 4. A corporation may waive any condition inserted in 
its regulations or by-laws, for the benefit of the company ; and the acts of such 
company, or of its agents, are competent evidence of such waiver. 


Preferred Stock in Corporations.—Lockhart v. Van Alstyne, Su- 
preme Court of Michigan, opinion by Cooley, J. [14 Am. Law Reg., N.S. 
180.] 1. An agreement bya corporation to pay annual dividends to preferred 
stockholders, without reference to its ability to pay them from earnings, is 
opposed to public policy and void. But a contract will not be so construed 
as to subject it to this princple, where any other construction is reasonable. 

2. An endorsement on certificates of preferred shares in a corporation, issued 
by order of the directors, as follows: ‘* Five per cent. semi-annual dividend 
guaranteed from Sept. 1st, 1872," signed by the treasurer, is not to be under- 
stood as a guaranty that the corporation will pay dividends at all events, but 
only a guaranty to pay dividends to the holders of the certificates in prefer- 
ence to others, when the earnings of the corporation will warrant it. 3. A 
dividend, in the common understanding of the term, when applied to some- 
thing to be paid by corporations not insolvent or in contemplation of dissolu- 
tion, means asum which the corporation sets apart from its profits to be 
divided among its members, and so the word must be understood in such a 
guaranty. 


Effect of the Late War on Contracts of Life Insurance.—Sprat- 
ley v. Mutual Benefit Life Ins. Co., Court of Appeals of Kentucky, opinion 
by Lindsay, J. [14 Am. Law Reg., N. S. 188.] 1. A policy of insurance 
issued by a New Jersey company to a citizen of Virginia, containing no con- 
dition for the payment of premiums in any other place than New Jersey, isa 
contract to be performed in the latter state, and must be governed by its laws, 
2. A policy was issued by a New Jersey company to a citizen of Virginia, 
in 1860. Payment of subsequent premiums was prevented by the war. The 
insured life terminated in 1863, and notice and proofs of that fact were made 
toan agent of the company in Kentucky in1872. Held, (1) that the parties 
were bound to give notice in a reasonable time ; (2) that the delay here was 
unreasonable ; (3) that the acts of Virginia suspending the statutes of limita- 
tion in certain cases, did not apply to foreign debtors, like this company ; (4) 
that the statute of limitations must be keld to have commenced to run within 
a reasonable time (six months) after the termination of the war, and the policy 
not being under seal was barred in six years by the laws of New Jersey, and 
in five by the laws of Virginia, and therefore could not be recovered upon in 
Kentucky. 

AMERICAN LAW TIMES REPORTS, FOR MARCH. 

Bills and Notes—Accommodation Acceptor—State Decisions 
in Federal Courts.—Jerrett v. Hone, United States Circuit Court, South 
ern District of Georgia, opinion by Woods, J [2AmL., T. Rep. N. S. 97.] 
1. In passing upon questions of general commercial law, the federal courts 
are not bound by the decisions of the courts of the state where the contract 
in question was made, or is sought to be enforced. 2. An accommodation 
acceptor of a bill of exchange transferred before maturity by the drawers in 
liquidation of their own pre-existing debt, can not defend an action against 
himself on the bill by alleging that he was an accommodation acceptor only, 
and that the fact was known to the holders of the bill when they took 1t, 


Patent— Combination— Substitute— Reissue. —Gill v. Wells, Su- 
preme Court of the United States, opinion by Mr. Justice Clifford.—[2 Am. 
L. T. Rep, N. S. ror.]~ 1. The use of all parts of a combination except 
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one, and, instead of that, what was known at the date of the patent to be a 
proper substitute for the omitted part, is infringement. But there is no in- 
fringement in the use of any other substitute which performs a new function. 
2. Acombination of four parts is not the same invention as a combination 
of three of them without the fourth. 3. A patent for combination of four 
parts can not be re-issued for a combination of three with a substitute for the 
fourth, unless it was known at the date of the patent to bea proper substitute. 
4. A patent for a combination of four parts, which does not suggest ay other 
improvement, can not be re-issued with a claim for a combination of three of 
the parts, omitting all reference to the fourth 

Limitations—Detached Coupons.—Clark v. Iowa City, Supreme 
Court of the United States, opinion by Mr. Justice Field. [2 Am L. T. Rep. 
N. S. 133;] The statute of limitations begins to run against detached coupons 
from their maturity. 


Bankruptcy— Fraudulent Preference—Judgment Note. — First 
National Bank of Clarion v. Jones. Supreme Court of the United States, 
opinion by Mr. Justice Clifford [2 Am. L. T. Rep. N.S. 135.] Two notes 
were discounted by plaintiff in error. Before. their maturity, upon urgent 
request, defendant in error took them up, and gave, in lieu of them, a single 
judgment note equal in amount to the twe. A few days afterwards judgment 
was entered for the amount of the new note, and a levy and sale made. The 
defendant in error having been adjudged a bankrupt, suit was instituted by 
his assignee to recover the value of the property sold, on the ground that the 
giving of the judgment note was a fraudulent preference, the debtor being at 
the time insolvent The court below gave certain instructions appropriate to 
the case, upon which a jury found for the plaintiff on the question of insol 
vency. The several instructions, which were the allegec grounds of error, 
are here examined and approved, the appellate court refusing to disturb the 
decree, which was to the effect that the giving of a judgment note was a pref- 
erence. 








Legal News and Notes. 


—THE Supreme Court of the United States, has recently decided in the 
case of Burke v. Child, that an agreement to pay a lobbyist a contingent fee 
for getting a bill through Congress, is against public policy and void. 


—THE house committee on the expenditures of the department of Justice, 
reported that the officials of the department in various parts of the south 
have got up many frivolous cases, ‘‘ no doubt to make business for the purpose 
of getting fees.”’ 

—IT is most difficult to discover what laws are in force in the District of 
Columbia. Within the past few days a statute enacted by the legislature of 
Maryland in the year 1722, providing that the government attorney shall not 
lay before the grand jury evidence in his possession of the commission of a 
crime unless expressly ordered to do so by the court, is sfill in force in this 
subjugated territory. What next ?—[{ Washington Chronicle. 


—IN State v. Purdy, 14 Am. Law Reg. N.S. go, the Supreme Court of 
Wisconsin held that a promise by a candidate for county judge, made to the 
voters at large, to discharge the duties of the office for $700 a year, the salary 
being $1000, was in the nature of a bribe to voters ; and accordingly, on an in- 
formation in the nature of a guo warrantéo, declined to oust the rival candidate, 
who had obtained possession of the office, but who had not obtained a major- 
ity of the votes. 


— THE Delaware parliamentum indoctum before adjourning, passed a bill 
designed to counteract the civil rights law. It aims at the object intended in 
an indirect but effectual way by not mentioning color, but simply providing 
that inn-keepers, transportation companies, and others, may provide separate 
accommodations for any class of persons whose presence may be objectionable 
to the majority of their customers, with the proviso that uniform prices shall 
not be charged unless uniform accommodations are furnished. 


—THE odd contrasts of chromo-civilized life have been brought out very 
strikingly, for instance, in Bowen's position. He has evidently been mixed 
up in the scandal for years, and, it would appear by the “ Tripartite Agree- 
ment,” did circulate dirty stories about Mr. Beecher, and he has been sol- 
emnly accused in open court, by Beecher’s counsel, as a party to a most 
horrible conspiracy againt hisown pastor. Nevertheless, pendente Lite, he still 
retains one of the most conspicuous pews in Plymouth Church, where he sits 
on Sundays, with upturned, docile countenance, listening to the pastor afore- 
said, whom he has lately hinted, in a published card, that he (Bowen) would 
ruin by his evidence if called upon.—[ The Nation, 


—Dr. KENEALY has made his debut in the House of Commons, and not with- 
out tact and the success which comes of tact. He called another member to 








account for assailing him in an electioneering speech, held his own against 
the objections to his bringing the matter before the house, with good temper 
and moderation, raised only one great laugh, by declaring that he would 
shake off a certain slur “ as the lion shakes the dewdrops from his mane,” and 
sat down with a declaration, which called forth an approving cheer, that he 
would show before many months had elapsed that he did not deserve the ex- 
isting prejudice against him, and “he trusted he would never do anything 
which should make a single member of the House of Commons ashamed of 
his presence.''"—[ The Nation. 


—THERE is a very interesting article in the current number of the Fort- 
nightly Review, upon the late Charles Austin, written by his intimate friend, 
Mr. Lionel Tollemache. We learn from it that Mr. Austin did not volun- 
tarily retire from the practice of his profession in 1847 ; his physical energies 
were so exhausted that he found himself unequal to the demands made upon 
him, and reluctantly retired. We are also informed that any estimate of the 
income which he made must be pure guess-work, as Mr. Austin never ascer- 
tained himself what it was inany one year. Mr. Tollemache further states 
that Mr, Austin did what so few barristers do now—studied oratory ; he was 
an admirer of Scarlett, whose art in concealing the defects of his case and his 
exercise of art was so remarkable. Austin found introductory bathos was a 
quiet termination very effective. He also found it of advantage to use the 
archaic and familiar diction of the Bible. Modern oratory is simply long- 
winded—yards of print are supposed to compensate for conciseness and force. 
—[ The Law Times. 


—A QUESTION which does not often arise is involved in the case of Youngs 
v. Youngs, which come’before Judge Van Vorst in New York recently. Mr, 
Youngs, the defendant, owning real estate valued at $150,000, became en- 
gaged to plaintiff, he informing her of the amount of his property. He was 
52 and she 23 years of age, and he had two daughters of about the same age 
as his intended wife, who are joined with him as defendants. Four days be- 
fore the marriage, Mr. Youngs secretly conveyed a portion of his property 
to his daughters in consideration of natural love and affection. Plaintiff did 
not learn of this until after the marriage, when she brought this suit to-set 
aside the conveyance, as being in fraud of her right of dower. Judge Van 
Vorst holds that the deed deprives the wife of her inchoate right of dower, 
and of the possibility of hér title to dower becoming consummate, and is 
therefore, invalid as to her. In respect to the question whether the wife could 
maintain the action before the death of the husband had made her right of 
dower consummate, the judge holds that the inchoate right of dower is en- 
titled to the protection of the courts.—[A/bany Law Fournal. 


—THEY propose to introduce a little more ceremony into the New York 
Court of Appeals. The Albany Law Journal says: ‘‘ The members of the 
bar practicing in the court of appeals have adopted a resolution, that on the 
entrance of the judges the fact shall be announced by the crier, and the law- 
yers present shall rise and remain standing until the judges are seated. This is , 
intended as a mark of respect to the judges and of veneration for justice. This’ 
is an excellent step and commends itself to all who desire to invest the ad- 
ministration of justice in this country with due dignity. The judges of the 
Supreme Court of the United States are announced by the crier, and the law- 
yers, officers and spectators rise and remain standing until the judges are 
seated, The judges of this court also wear robes of black silk while discharg- 
ing their duties. It would not be unbecoming for the judges of the court of ap- 
peals to adopt a similar custom in respect to their habiliments. THere is, of 
course, a prejudice in this country against anything approaching the pomp 
and ceremony of foreign tribunals. But there is no place in the world where 
ceremonial dignity should be observed more than in the halls of justice ; and 
this irrespective of country or form of government.” 


a 


— THE St. Louis Republican states that the Supreme Court of the United 
States decided last week the celebrated Grant Parish case. We knew that the 
case was argued last week, but we have not seenany authentic statement that 
it had been decided. The Republican states : ‘‘ The main question was whether 
persons found guilty of conspiring to prevent duly qualified citizens from vot- 
ing, are guilty pf a crime against the United States. The court decided that 
the indictment could not be sustained under the enforcement act, nor under 
the fourteenth amendment; the state of Louisiana had passed no law abridg- 
ing any of the rights of citizens, and there was, therefore, no violation of the 
amendment. The court remarked: 

“The object of the amendment was to restrain the states, not the inhabi- 
tants of the states, as assumed by the government. The consequence of a 
conclusion being adopted as a law, that the provisions of the coustitution are 
addressed to each and every inhabitant, would be the entire subversion of the 
institutions of the states, and the immediate consolidation of the whole land 
into.a consolidated empire, whose authority and processes would wholly dis- 





regard the limits and laws of the states,’ "’ 
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